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IMPACT OF REGENTS OF THE 
UNIVERSITY OF MICHIGIAN v. EWING 
ON ACADEMIC DISMISSALS 
FROM GRADUATE AND 
PROFESSIONAL SCHOOLS 


STEVEN D. MILAM* AND REBECCA D. MARSHALL** 


INTRODUCTION 


The faculty and institutions of higher education, not the courts, 
are best suited to evaluate a student’s academic performance and thereby 
determine the student’s qualifications to continue his or her studies. 
While constitutional limitations protecting student rights are not to be 
disregarded, the United States Supreme Court held in 1978 that aca- 
demic evaluations generally are not appropriate for judicial review.’ 
Even with the Court’s 1978 decision, former students have continued 
to challenge their academic dismissals in court. Such litigation, while 
costly in time and money, should not deter critical evaluation of 
academic performance. Yet some faculty and administrators are reluc- 
tant to evaluate students candidly and to promptly dismiss those who 
fail to meet academic standards.” 

The United States Supreme Court decision in Regents of the Uni- 
versity of Michigan v. Ewing? should help to reduce that reluctance 
because it reiterates the judiciary’s unwillingness to become involved 
in academic evaluations. Ewing is the culmination of a long line of 
decisions which recognize the fundamental right of faculty to evaluate, 
and of institutions to dismiss, students free of judicial intervention. 

This article discusses the legal theories with which students chal- 
lenge academic dismissals, the impact of Ewing, and various methods 
to prevent litigation over academic dismissals.‘ The article concludes 





* Assistant Chief Counsel and Assistant Attorney General for the University of 

Washington; B.A., Washington State University, 1966, J.D., University of Oregon, 1969. 

** Law Clerk, Washington Attorney General’s Office; B.A., Linfield College, 1975, 
J.D. Candidate, University of Washington, 1988. 

1 Board of Curators of the Univ. of Missouri v. Horowitz, 435 U.S. 78 (1978). 

2 In Mr. Milam’s experience as a practicing attorney and consultant in the area of the 
legal aspects of clinical evaluations, faculty reluctance to evaluate students in a clinical 
setting is one of the most frequently expressed concerns of academicians. See generally 
Olswang, Caveat Emptor, 32 J. Nurs. Epuc. 313 (1983). 

3 106 S. Ct. 507 (1985). 

* Many of the cases cited and discussed in this article involve academic dismissals 
from medical schools. The authors believe that more litigation arises, and creates the 
bulk of appellate case law, as a result of a medical school dismissal because the financial 
investment and potential loss are greater; therefore, if the suit is successful, the cost of 
litigation may be considered worthwhile. 
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that federal and state case law strongly supports the faculty’s freedom 
to evaluate student performance candidly and the institution’s right to 
dismiss students who fail to meet institutional standards. The article 
demonstrates that courts will overturn academic evaluations or dis- 
missals only if the student did not receive notice and an opportunity 
to be heard, or if the institution acted in bad faith or illegally discrim- 
inated. The latter conduct suggests that the institution’s decision was arbi- 
trary and capricious.5 


I. LEGAL THEORIES USED IN CHALLENGING ACADEMIC DISMISSALS 


Since public institutions of higher education are generally arms of 
the state government, student plaintiffs often bring complaints in the 
federal courts under 42 U.S.C. § 1983, which provides a federal cause 
of action for individuals who have been deprived of their federal rights 
under color of state or territorial law. Students allege their academic 
dismissal from a public institution deprived them of a constitutionally 
protected liberty or property interest. They argue that the dismissal 
violates their right to procedural or substantive due process under the 
fourteenth amendment.® 

Federal courts which confront such cases face three issues: first, 
whether such students have a liberty or property interest in the contin- 
uation of their education; second, whether the dismissal procedures 
deprive the students of procedural due process; finally, whether the 
dismissal decision was arbitrary and capricious, thus denying such 
students substantive due process. 

The courts have not yet decided the liberty or property interest 
question. In Board of Curators of University of Missouri v. Horowitz, 
the U. S. Supreme Court provided guidance on the procedural due 
process question.” In Ewing, the Court provided guidance on the substan- 
tive due process question by establishing the standard for review of 
academic dismissal decisions. 


A. The Protected Property or Liberty Interest 


In a landmark case, Goldberg v. Kelly,® the U. S. Supreme Court 
established that when state law or action grants a property right to a 





* Legal challenges to student discipline for violation of institution rules or for 
academic dishonesty or plagiarism are beyond the scope of this article. Courts have 
required more formal notice and hearing procedures when an institution disciplines or 
dismisses a student for violations of rules of conduct than when dismissal is for purely 
academic failure. See Goss v. Lopez, 419 U.S. 565 (1975); Board of Curators of the Univ. 
of Mo. v. Horowitz, 435 U.S. 78 (1978). In addition, this article will not discuss state 
cases overturning academic dismissals based on institution failure to comply with state 
administrative procedure laws. E.g., Morrison v. University of Or. Health Sciences Center, 
68 Or. App. 870, 685 P.2d 439 (1984) (hearing committee considered evidence inadmis- 
sible under state contested case statutes); Sterman v. Florida State Univ. Bd. of Regents, 
414 So. 2d 1102 (Fla. App. 1982) (improper dismissal of request for academic hearing 
based on time limits for request). 

® See, e.g., cases cited infra note 35. 

7 435 U.S. 78 (1978). 

* 397 U.S. 254 (1970). 
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person or infringes on a person’s liberty interest, that the person must 
be granted certain procedural protections before being deprived of the 
benefit or right. Prior to Horowitz and Ewing, federal district courts 
and courts of appeals readily recognized a property interest in 
continuing a professional or graduate education.* The property interest 
arose either from the simple payment of fees to a public institution,’° 
or an implied contract derived from a catalogue or institution bulletin. 11 

In contrast, courts rarely recognize a liberty interest in continuing 
graduate or professional education. In Greenhill v. Bailey,’? however, 
the Court of Appeals for the Eighth Circuit found that a faculty assess- 
ment of a medical student denigrated the student’s intellectual ability. 
The medical school prevented the student from pursuing his education 
by communicating this assessment to the Liaison Committee of the 
Association of American Medical Colleges, which allegedly would 
release it to medical schools across the country.’* The characterization 
of the student as incompetent imposed a stigma on him which deprived 
him of a liberty interest—the opportunity to pursue his chosen profes- 
sion—without proper procedures.'* The court remanded the case to the 
district court with directions to order the medical school to conduct a 
hearing that would provide the plaintiff notice of his deficiencies and 
an opportunity to be heard.’* The Eighth Circuit conformed to the 
United States Supreme Court holdings in Board of Regents v. Roth’’ 
and Bishop v. Wood" by requiring some stigma beyond the mere fact 
of dismissal in order to establish deprivation of a liberty interest. 

In Horowitz, however, the plaintiff argued that her dismissal itself 
deprived her of liberty because it substantially impaired her opportun- 
ities to continue her education or to return to employment in a medi- 
cally related field. The Court of Appeals for the Eighth Circuit upheld 
her claim.’® Although the U. S. Supreme Court declined to decide 





® See Gaspar v. Bruton, 513 F.2d 843, 850 (8th Cir. 1975); Greenhill v. Bailey, 529 
F.2d 5, 6 (10th Cir. 1975). 

” Gaspar, 513 F.2d at 843, 850. 

'' See Ikpeazu v. University of Neb., 775 F.2d 250 (8th Cir. 1985); Neel v. Indiana 
Univ. Bd. of Trustees, 435 N.E.2d 607, 610-11 (Ind. Ct. App. 1982) and citations therein. 

% 519 F.2d 5 (8th Cir. 1975). 

" Td. at 8. 

'* Id. It should be stressed this finding was incorrect and based on a stipulation of 
counsel which inaccurately represented an Association of American Medical Colleges 
(AAMC) practice. In fact, such evaluations are not released without permission of the 
student. See Irby, Fantel, Milam & Schwarz, Faculty Rights and Responsibilities in 
Evaluating and Dismissing Medical Students, 8 J.C. & U.L. 102, 113-14 (1981-82) [hereinafter 
Irby]. The AAMC has altered the Change in Status form to substitute ‘’dismissed academic 
reasons’’ for the ‘‘incompetent’’ description. 

's Greenhill, 519 F.2d at 8. 

“ Td. at 9. 

7” 408 U.S. 564 (1972). 

' 426 U.S. 341 (1976). 

" Horowitz, 435 U.S. at 82. 
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whether an academic dismissal itself deprives a student of a liberty 
interest,2° the Court implied that it would not support such an extension 
of previous holdings.’ 

Just as the court in Horowitz did not decide the liberty interest, 
the Court in Ewing did not decide the property interest.2? Justice 
Powell implied in his concurring opinion that a property right does 
not exist in the continuation of graduate or professional education.** 
The lack of any property interest might allow an institution constitu- 
tionally to dismiss a student without any substantive or procedural 
protection. However, it has been suggested that whether such a property 
interest exists does not matter.2* Horowitz requires minimal formality 
to satisfy procedural due process, and most academic review procedures 
adequately satisfy those requirements. Further, as will be discussed, 
Ewing reduces judicial interference in the substantive aspects of aca- 
demic dismissals unless illegal discrimination or similar problems taint 
the institution’s decision. Consequently, universities and colleges can 
meet due process requirements with little additional expense and will 
have a significantly better opportunity to win cases on preliminary 
motions. 


B. Procedural Due Process 


In Horowitz, the Court held that regardless of whether the student 
had a protected liberty interest under the federal constitution in con- 
tinuing her medical education, she received all the procedural due 
process to which she was entitled.?5 The Court recognized that academic 
evaluations of a student involve subjective decisions which a trial court 
is unsuited to evaluate.?* Justice Rehnquist suggested in dictum that 
notice of the reasons for the dismissal satisfied procedural due process 





2 Td. at 84. 

1 Before stating that the Court need not decide the liberty issue in this case, Justice 
Rehnquist discussed Bishop v. Wood. He stated that in that case the Court rejected the 
theory that the mere fact of dismissal, absent publication of the reasons, could constitute 
deprivation of a liberty interest. Horowitz, 435 U.S. at 83. Six Justices concurred in this 
portion of the decision. Since there was no publication involved in Horowitz, it seems 
logical that the holding in Bishop would have substantially influenced Horowitz had the 
Justices found it necessary to resolve this issue. 

106 S. Ct. at 512. 

** 106 S. Ct. at 515 (Powell, J., concurring). 

#4 Presentation by Roderick Daane, 26th Annual Conference of the National Asso- 
ciation of College and University Attorneys (June 24, 1986) (Available on audio tape 
through the National Association of College and University Attorneys, Suite 620, One 
Dupont Circle, N.W., Washington, D.C. 20036, (202) 833-8390). Mr. Danne successfully 
argued the Ewing case for the University of Michigan before the Supreme Court. 

#8 Horowitz, 435 U.S. at 84-85. Five Justices joined in Justice Rehnquist's opinion. 
Justice Powell wrote separately to counter arguments made by Justice Marshall's opinion, 
which concurred in part and dissented in part. 

*» 435 U.S. at 90. 
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and that a hearing was not required.?” Lower courts have not widely 
embraced this dictum, but have required the institution to provide 
students with notice of their deficiencies and an informal hearing.”* 

However, Sofair v. State University of New York Upstate Medical 
Center College of Medicine,”® though not concerned with federal con- 
stitutional issues, illustrates how minimal academic dismissal proce- 
dures may be and yet withstand judicial scrutiny. {n Sofair, a medical 
school dismissed for poor clinical performance a student who had spent 
almost five years in the program. The student failed at least one class 
each year and repeated his fourth year.*° After Sofair failed an additional 
class during his ‘‘fourth’’ year, the Grades Committee voted to dismiss 
him for poor academic performance. Sofair was given an opportunity 
to appeal his dismissal. Unfortunately, the university scheduled the 
appeals hearing for the same day it notified Sofair of his dismissal.*1 
Relying on Horowitz, the court held that the university did not deny 
Sofair procedural due process because it had already notified him of 
its dissatisfaction with his academic performance.** The court rejected 
the student’s argument that a medical school which grants a student 
an opportunity to demonstrate improvement also creates a right to 
question the school’s academic evaluation later.** 


C. Arbitrary and Capricious Dismissals—Substantive Due Process 
Under Federal Law 


In a substantive due process case the court reviews the content of 
a decision which deprived the student of a constitutional interest. In 
contrast, in a procedural due process case the court reviews the pro- 
cedure by which the institution deprived a student of some interest. 
The Court in Horowitz foreshadowed its position in Ewing—that courts 
will not interfere with academic decision making—when it noted that 
the factors which militate against judicial intrusion into academic 
dismissal procedures also apply to the substance of the decision of 
dismissal. 





27 Id. at 86 n.3. This dictum was the subject of Justices White and Marshall's 
concurring opinions. Justice White states that at a minimum the student is entitled to 
notice and opportunity to state her side of the story. Id. at 96 (White, J., concurring). 
Justice Marshall would require the same level of due process provided in Goss v. Lopez, 
419 U.S. 729 (1975), a disciplinary proceeding. Id. at 99 (Marshall, J., concurring). 

28 See Arkin, Academic Dismissals: Due Process, Part I, 254 J. AM. MED. A. 2463 (1985) 
and cases cited therein. Irby, supra note 14, provides an excellent discussion of the kinds 
of procedures which will withstand court scrutiny. 

406 N.Y.S.2d 276, 44 N.Y.2d 475, 377 N.E.2d 730 (1978). 

” 44 N.Y.2d at 481. 

" Id. at 479. 

Id. at 480. 

* Id. at 481. 

* Horowitz, 435 U.S. at 92. The District Court held that Ms. Horowitz made no 

showing her dismissal was arbitrary and capricious. The 8th Circuit reversed solely on 
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In substantive due process decisions, the lower federal courts 
generally have found that the institutions did not arbitrarily and capri- 
ciously dismiss students for poor academic performance.* For example, 
in Hines v. Rinker,3¢ a medical school dismissed a student after he 
received a failing grade in an internal medicine clerkship. The student 
turned in his course work after his clerkship ended despite a course 
description and a mid-term warning memo stating that he must turn 
in timely written reports. He also failed the written examination. The 
student claimed he should have received a grade of ‘‘incomplete”’ 
under a provision in the course outline*’ that ‘‘any student who failed 
to complete [assigned work] will be given an incomplete grade... .’’38 
The student claimed that the medical school’s failure to enforce the 
provision was arbitrary and capricious, and violated his substantive 
due process rights.*° 

The Court of Appeals upheld the district court’s dismissal of the 
case on a summary judgment motion. Even if a cause of action exists 
for violation of substantive due process rights in connection with an 
academic dismissal, the plaintiff must show that the conduct of the 
university officials was arbitrary and capricious.*° Finding that it was 
not, the court pointed to the factors underlying the student’s failure in 
internal medicine and to the faculty review of the student’s entire 
medical school record.*’ Finally, the court noted: ‘‘Respect for those 
best qualified to make such judgments dictates that the Medical School 
and not the federal courts should determine the qualifications of ap- 
pellant to continue his medical studies.’’* 

Ewing represents the culmination of these early cases and estab- 
lishes that the courts will continue to respect the academic decisions of 
universities. Scott Ewing enrolled in a six-year undergraduate/medical 
degree program called Inteflex. At the end of the fourth year of study, 
students had to pass Part I of the National Board of Medical Examiners 
(NBME) exam before proceeding to their clinical program. Ewing took 





procedural due process grounds, and expressly refused to decide the substantive due 
process issue. Horowitz urged the Court to remand to the 8th Circuit to decide this issue. 
The majority declined to do so. Justices Blackmun and Brennan disagreed, as indicated 
in their opinion concurring in part and dissenting in part. Id. at 109. 
%S See Ikpeazu v. University of Neb., 775 F.2d 250 (8th Cir. 1985); Hines v. Rinker, 
667 F.2d 699 (8th Cir. 1981); Stevens v. Hunt, 646 F.2d 1168 (6th Cir. 1981); Moire v. 
Temple Univ. School of Medicine, 613 F. Supp. 1360 (E.D. Pa. 1985); Wilkenfield v. 
Powell, 577 F. Supp. 579 (W.D. Tex. 1983); Stoller v. College of Medicine, 562 F. Supp. 
403 (M.D. Pa. 1983); Watson v. University of S. Ala. College of Medicine, 462 F. Supp. 
720 (S.D. Ala. 1981). 
“ 667 F.2d 699 (8th Cir. 1981). 
7 Td. at 702. 
™ Id. 
” Td. at 703. 
Id. 
Id. at 704. 
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six years to finish what most students completed in four years because 
of his poor performance during the first years of study. He failed Part 
I of the NBME exam, receiving the lowest score in the history of the 
Inteflex program.** Ewing was the only student to whom the University 
denied an opportunity to retake the exam.“ 

Ewing claimed a property interest in his continued enrollment at 
the medical school, and alleged that his dismissal was arbitrary and 
capricious and violated his substantive due process rights under the 
fourteenth amendment.‘ Ewing asserted that the University’s denial of 
his opportunity to retake the exam evidenced the arbitrariness of the 
action.** To support his claim, Ewing pointed to the deviation from the 
University’s past practice, and to a medical school booklet which 
indicated that the school would give qualified students opportunities 
to retake the exam. However, the court noted that the institution’s 
procedures were fair and that the University acted in good faith.*’ 
Therefore, the only claim remaining was that the university misjudged 
his fitness as a student. 

The Court refused to review whether Ewing should remain a stu- 
dent. The court reasoned: 


When judges are asked to review the substance of a genuinely 
academic decision . . . . they should show great respect for the 
faculty’s professional judgment. Plainly, they may not override it 
unless it is such a substantial departure from accepted academic 
norms as to demonstrate that the person or committee responsible 


did not actually exercise professional judgment. (footnotes and 
citations omitted.)+® 


In a concurring opinion, Justice Powell discussed whether a court 
should conduct a substantive due process review of an academic de- 
cision. Not every property interest warrants substantive due process 
review. A court should only conduct a substantive due process review 
where fundamental interests are involved.*' Justice Powell stated the 
interest in continued enrollment is not such an interest.*? 


D. The ‘‘Arbitrary and Capricious’’ Standard and State Law Claims 


State courts have reviewed the academic dismissal decisions of 
both public and private institutions in actions which, though based on 





** Ewing, 105 S. Ct. 507, 508 (1985). 
* Id. at 510. 
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“ Id. at 513. 

7 Id. at 510-13. 
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a variety of theories, most commonly allege a breach of contract.** The 
decisions have turned on whether the decision to dismiss the student 
for poor academic performance was arbitrary and capricious, a standard 
substantially similar to that controlling federal constitutional ques- 
tions.** With but few exceptions, state courts usually have upheld the 
institution’s decision.* 

Shuffer v. Board of Trustees of the California State University and 
Colleges** is one of the few cases where a court indicated that a 
university’s academic evaluation might be arbitrary and capricious. The 
student had completed successfully most of his graduate work towards 
a masters degree in psychology. For no reason discernible from the 
facts presented in the case, the university required the student to 
participate in a course other than the one for which he had registered. 
His fellow students would evaluate him in the substituted class. The 
university gave the student an ‘‘incomplete’’ grade in the course be- 
cause the student refused to attend the substituted class and attended 
his original class. The university allowed him to participate in the 
graduation ceremonies but never issued him a degree.*’ 

The plaintiff petitioned the court for a writ of mandate to compel 
the university to grant the degree. The defendant entered a demurrer, 
which the trial court granted with leave to amend. When the plaintiff 
failed to amend, the trial court entered judgement for the defendant 
and dismissed the case.** The appellate court reversed, and ordered the 
trial court to conduct an evidentiary hearing to allow the student to 
present his proof.*® The appellate court reasoned that a court may 





’* See Jennings, Breach of Contract Suits by Students Against Post Secondary 
Institutions: Can They Succeed?, 7 J.C. & U.L. 191 (1980-81); Nordin, The Contract to 
Educate: Toward a More Workable Theory of the Student-University Relationship, 8 J.C. 
& U.L. 141 (1981-82); Davenport, The Catalog in the Courtroom: From Shield to Sword, 
12 J.C. & U.L. 201 (1985). 

** Georgia is an exception. The Georgia courts are more restrictive than other states 
and have declined to exercise any review at all of academic dismissals. Burke v. Emory 
Univ., 177 Ga. App. 30, 338 S.E.2d 500 (Ga. Ct. App. 1985); Woodruff v. Georgia State 
Univ., 251 Ga. 232, 304 S.E.2d 697 (1983). 

“6 See Paulsen v. Golden Gate Univ., 159 Cal. Rptr. 858, 602 P.2d 778 (Cal. Sup. 
Ct. 1979); Patti Ann H. v. New York Medical College, 88 A.D.2d 296, 453 N.Y.S.2d 
196 (1982); Tanner v. Board of Trustees of the Univ. of Ill., 121 Ill. App. 3d 139, 459 
N.E.2d 324 (1984); Wilson v. Illinois Benedictine College, 112 Ill. App. 3d 932, 445 
N.E.2d 901 (1983); Johnson v. Cuyahoga County Community College, 489 N.E.2d 1088 
(Ohio Com. Pl. 1985); Enns v. Board of Regents of the Univ. of Wash., 32 Wash. App. 
898, 650 P.2d 1113 (1982); Marquez v. University of Wash., 32 Wash. App. 302, 648 
P.2d 94 (1982); Maas v. Corporation of Gonzaga Univ., 27 Wash. App. 397, 618 P.2d 106 
(1980). 

© 67 Cal. App. 3d 208, 136 Cal. Rptr. 527 (1977). 

” Shuffer, 136 Cal. Rptr. at 530. 

* The case before the court was the third time the plaintiff brought his case before 
the court. Before resolving the due process question, the court had to resolve several 
complicated procedural issues not relevant to this article. Id. at 531-33. 
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intervene when a student alleges arbitrary and capricious conduct by 
university officials.” 

In Maitland v. Wayne State University Medical School,** the state 
court of appeals upheld the trial court’s decision that the academic 
dismissal of a medical student was arbitrary and capricious. The uni- 
versity dismissed the student after he failed his second-year final 
examination, and denied him an opportunity to retake the test. Proce- 
dural errors occurred during the exam when several students briefly 
previewed part of the test. The trial court found the university’s 
refusal to allow the student to retake the examination arbitrary and 
capricious for two reasons. First, the medical school failed to investigate 
adequately whether the irregularities during the exam could have af- 
fected, to the plaintiff’s detriment, the pass/fail cutoff.** Second, the 
university allowed other students to retake the examination and to pass 
with lower scores than the plaintiff’s failing grade.“ 

The court of appeals, deferring to the factual findings of the trial 
court, felt constrained to uphold the decision because the trial court’s 
findings were not clearly erroneous or unsubstantiated by the record. 
The court, adopting the federal standard expressed in Greenhill v. 
Bailey, limited judicial review of academic dismissals in future cases 
to arbitrary and capricious actions.© 

Thus, a federal or state court will not likely overturn for substantive 
due process reasons a university’s decision if the university carefully 
considers the totality of a student’s performance before deciding to 
dismiss for academic failure, and gives notice to the reasons for dismissal 
and an opportunity for an informal hearing. This holds true for pro- 
cedural due process as well. Students generally receive an opportunity 
for a new hearing or review at the institutional level only if they have 
shown that procedural irregularities occurred in their academic dis- 
missals. The vast majority of courts have not awarded reinstatement or 
a degree.°’ 


Il. IMPACT oF Ewing 


Because the federal courts and most of the state courts had already 
concluded that academic dismissals should not be reviewed absent 
some arbitrary and capricious action which demonstrates bad faith or 
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illegal discrimination, Ewing will probably not change the resolution 
of academic dismissal cases. Ewing, however, will substantially affect 
costs of litigation and attorney and faculty time consumed during such 
cases. Courts will grant motions to dismiss for failure to state a claim, 
for judgments on the pleadings, or for summary judgment more fre- 
quently in academic dismissal cases. Two federal court decisions since 
Ewing substantiate this assertion. 

In Mauriello v. University of Medicine and Dentistry of New Jer- 
sey, the Court of Appeals for the Third Circuit set aside a jury damage 
award and a district court reinstatement of a Ph.D. student pending 
reevaluation of the student’s academic work. The student’s research 
work was substandard, and her academic advisor attempted to withdraw 
her support. After a discussion with the Dean, the student and the 
professor resumed the work on a probationary basis. Shortly afterwards, 
the student accepted full-time employment elsewhere and limited her 
research work to a part-time basis. The professor tried again to withdraw 
her sponsorship because she was dissatisfied with the student’s per- 
formance. The graduate committee attempted to meet three times with 
the student to determine whether her performance was adequate. The 
university dismissed the student from the doctoral program after the 
student repeatedly failed to appear and to present the data and infor- 
mation which the committee had requested.” 

The court concluded that the trial court had erred in denying the 
university’s motion for a directed verdict and in submitting the stu- 
dent’s claims to the jury.” In deciding the procedural due process 
claim, the court found no issues of fact to submit to the jury:”' the 
university had provided adequate due process because Horowitz re- 
quired only an informal interview with the faculty, and the student 
received notice of her academic deficiencies, a probationary period and 
an opportunity to present her grievance to the graduate committee.” 
Similarly, under the Ewing standard, no evidence supported a finding 
that the university had dismissed the student for reasons other than 
her poor academic performance.”* 

In Schuler v. University of Minnesota,” the Eighth Circuit upheld 
a summary judgment for defendant. Schuler, a Ph.D. student in psy- 
chology, completed her doctoral courses with an exemplary grade 
point average. She completed her written examinations after a second 
attempt. However, she failed to pass her oral examinations after two 
attempts. University rules excluded a student from candidacy for a 
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doctoral degree upon the failure of two oral examinations.’> The appeals 
court relied upon Ewing and Horowitz to dispose of the student’s 
procedural and substantive due process claims. The court drew upon 
Ewing to dismiss the plaintiff's allegation that the university ignored 
its published procedures. Courts may only inquire into whether the 
dismissal decision departs so substantially from academic norms that 
the responsible person did not exercise academic judgement. Based on 
that standard, the court found no evidence the university acted arbi- 
trarily.”6 

The court’s rigid application of Ewing advanced the principle of 
judicial non-intervention in academic dismissals. The lower court’s 
application of Ewing should encourage college and university counsel 
to move quickly for summary judgment in academic dismissal cases. 


III. PREVENTING ACADEMIC DISMISSAL SUITS 


Ewing increases the university’s prospects for success in litigation 
involving academic dismissals. The practice of preventive law, how- 
ever, is a principal function of college and university counsel. Thus, 
counsel should determine how to reduce or eliminate the prospective 
plaintiff's desire to litigate. The remainder of the article will discuss 
various preventive measures. 


A. Identify Academically Inadequate Students Early 


The facts in Ewing and in other academic dismissal cases indicate 
that graduate and professional schools can implement effective preven- 
tive measures. Such preventive measures may result in students filing 
fewer lawsuits even though the university may dismiss more students. 
The latter should not be an objective, but it may be a by-product of 
such measures. 

Many students who bring academic dismissal suits against uni- 
versities have invested heavily in their education and have exhibited 
academic inadequacies early. When the university dismissed Ewing, he 
had been in the Interflex program for six years, yet had completed only 


the equivalent of a four years Inteflex program. Ewing’s checkered per- 
formance was: 


characterized by repeated shortcomings, academic deficien- 
cies, and irregular progress. . . . Three times he was placed on 
academic probation and warned that any further deficiencies could 
lead to his dismissal . . . . Every warning letter invited respondent 
to come into the Dean’s office to discuss his academic prob- 
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lems. . . . [Ewing] never accepted any of these invitations.”’ 


Ewing’s six-year record was rife with marginally passing grades, 
‘“‘incompletes’’ and make-up examinations, many of which occurred while 
Ewing carried a reduced course load.”* On several occasions, Ewing made 
individual agreements with his professors in order to remain in the 
program.’® 

A substantial proportion of academic dismissal cases in medical 
and other graduate and professional programs show similar fact pat- 
terns. In Jansen v. Emory University,®° a dental student sued a private 
university for breach of contract. The student performed poorly and 
committed two honor code violations during his first and second years. 
He was near the bottom of his class at the end of his junior year, and 
the university required him to repeat it. The university evaluated his 
performance quarterly. He failed to improve his class standing substan- 
tially, but the faculty voted against a motion to dismiss him for poor 
academic performance. He entered his senior year on probation. The 
university suspended him for neglecting to follow proper clinical prac- 
tices. Upon his return, he injured a patient. The university then placed 
him on probation for the remainder of the year. He received a ‘‘D’’ in 
clinical practice at the end of the fourth year and the university finally 
dismissed him." 

Similar fact patterns occur in law schools. In Maas v. Corporation 
of Gonzaga University,** the Washington Court of Appeals upheld a 
university’s dismissal of a student for poor academic performance at 
the end of the first year of a three-year curriculum. The law school 
readmitted her. The university again dismissed her at the end of her 
second year when she failed to meet the minimum grade point average. 
She attended summer courses in Ghana, Africa, through another uni- 
versity. The university readmitted her on the recommendation of a 
professor from that summer program, but conditioned readmission on 
her maintaining a successful grade point average. The university dis- 
missed her without option for further readmission when she failed to 
maintain the necessary level of performance.* Similarly, in Paulson v. 
Golden Gate University,** the Supreme Court of California upheld a 
law school’s refusal to award a student a law degree. The law school 
had dismissed and readmitted the student. It allowed him to return for 
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a fourth year for bar certification purposes, with the understanding it 
would not award a degree.* 

Presumably, students who have invested substantial time and money 
in a graduate or professional program, and who exhibit academic 
inadequacies throughout their enrollment are most likely to sue uni- 
versities for academic dismissals. Such students expect to complete 
their education and to practice their chosen profession. Indeed, the 
school has allowed them to continue their education in the belief that 
they will receive a degree. The university’s refusal to allow them to 
continue or to award a degree often results in litigation. 

On the other hand, the academically inadequate student whom the 
university dismisses from the program early does not have the same 
emotional, financial and personal investment. Consequently, that stu- 
dent is less likely to initiate a lawsuit. Further, a university dispels the 
notion that a successful suit equals a degree if it dismisses the student 
early in the program. 

The few cases involving dismissals for academic reasons early in 
the program show that the institution incurs no additional legal risks 
by making an early decision. This remains true even when the insti- 
tution treats other students more leniently. The dismissal of students 
early in the program must meet the same legal standards as dismissal 
of students later in the program. In Patti Ann H. v. New York Medical 
College,** a New York appellate court upheld the dismissal of a medical 
student after the first year. The student failed four of her six freshman 
courses.*”? The student argued that her dismissal violated established 
procedure, which allowed students with similar records to repeat the 
academic year.** The lower courts found the decision to dismiss the 
student arbitrary, capricious and an abuse of discretion, reflecting a 
lack of good faith.*® The appeals court reversed, stating that the dis- 
missal ‘‘did not demonstrate bad faith, arbitrariness, or irrationality. It 
was based on a proper and legitimate, though subjective, judgment 
rendered within a professional and academic milieu.’’ 

Similarly, in Watson v. University of South Alabama College of 
Medicine,” a federal district court upheld the academic dismissal of a 
first year medical student who failed a substantial portion of his first 
year classes. The plaintiff presented substantial evidence that the uni- 
versity had given students with similar records the opportunity to repeat 
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their first year.*? In rejecting the student’s substantive due process 
argument, the court stated, ‘‘While the evidence reflects that different 
students were treated differently and accorded individual treatment, 
this is to be expected by a committee considering the entire academic 
record of many different students.’’* 

Thus, a university should consider dismissing academically inad- 
equate students early rather than late in their careers. Yet the university 
must not too quickly decide to dismiss the student. Extenuating cir- 
cumstances and the student’s background should be carefully consid- 
ered before the final decision. Fairness to all parties—the institution, 
the student and the faculty—is required. 

Both the institution and the student unable to meet the rigorous 
standards of graduate and professional school education benefit by an 
early resolution of the problem. The institution benefits because of the 
reduced risk of a lawsuit and, more important, because it can use 
scarce faculty resources on students more likely to succeed. The student 
benefits through the investment of less time and money in a career for 
which the student is not suited. In addition, alternative careers will still 
be available. 


B. Notify the Student of Deficiencies in Performance 


Professors often hesitate to communicate deficiencies directly and 
clearly to students. Such discussions are often awkward, and may lead 
to confrontations. However, the professional education system requires 
honest evaluations based on faculty observance of student performance. 
Students who receive several negative evaluations based on established 
criteria will be less surprised by an eventual dismissal, and less likely 
to sue, than students who receive no evaluations. 

The clinical setting is particularly conducive to giving students 
immediate and direct information about their performance. For example, 
in the typical medical school, several persons—residents, senior resi- 
dents and faculty—observe and evaluate the student’s performance. 
Unfortunately, several programs condense the evaluations into a single 
report, which a central coordinator gives to the student. These programs 
should consider giving the individual evaluations to the students. The 
individualized comments might encourage students to determine objec- 
tively whether their strengths and weaknesses are appropriate for their 
chosen career paths, thereby reducing the likelihood of litigation. 


1. Defamation Claims 


Faculty who evaluate students in a medical or dental clinical setting 
must consider subjective factors such as personality, behavior which 
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might harm relationships with patients, and even personal hygiene, 
which was a major concern in Horowitz. Students might claim that 
such evaluations harmed their relations with persons inside and outside 
their professional community and damaged their ability to pursue their 
chosen profession. Therefore, faculty may be hesitant to evaluate such 
factors candidly because of the potential financial and emotional bur- 
dens of litigation. However, such claims are rare. Honest and candid 
evaluations of academic performance create little risk of personal tort 
liability under common law defamation. 

In Kraft v. William Alanson White Psychiatric Foundation,” a post- 
graduate student at a private institution alleged defamation and breach 
of contract when the institution refused to grant a certificate of satis- 
factory completion due to evaluations of the student’s clinical perform- 
ance. The student alleged that members of the faculty made defamatory 
statements in the course of their unfavorable evaluation of his clinical 
work.” The trial court granted summary judgment based on three 
alternative grounds: the statements were non-actionable opinion pro- 
tected by the first amendment; the student gave implied consent to 
intra-school publication of the statements; and the faculty members had 
a common law interest in the academic process of evaluation.” 

The appellate court affirmed the trial court’s decision, relying on 
the implied consent to intra-school publication: ‘‘A person who seeks 
an academic credential and who is on notice that satisfactory perform- 
ance is a prerequisite to his receipt of that credential consents to frank 
evaluation by those charged with the responsibility to supervise him.’’*’ 
The court found the defendants protected by an absolute privilege as 
long as there was implied consent, the statements were relevant to the 
purpose of the consent and publication was limited to persons with a 
legitimate interest in the subject matter.” 

In Beckman v. Dunn,” a student wrote to the university ombuds- 
man nine years after her dismissal, requesting him to reopen her 
academic dismissal case. The defendant professor, at the ombudsman’s 
request, wrote a letter outlining the circumstances of the old case and 
requesting that the university not reopen the case.’® The trial court 
found the letter not susceptible to a defamatory meaning, and the 
appellate court agreed. The court reasoned that the letter, by its nature, 
was confidential and would not cause the plaintiff to be ostracized or 
shunned. Further, the academic judgment was subjective and akin to 
opinion which, without more, was not actionable as libel.’ Even if 
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the statements had been actionable, the court added, publication oc- 
curred on a conditionally privileged occasion, thus relieving the defend- 
ant of liability.‘°? Beckman stands for the principle that candid 
evaluations of student performance representing good faith exercises of 
professional judgment, not communicated to third persons outside the 
school and not made with malicious intent are protected from actions 
for defamation.’ The fear of defamation should not deter faculty from 
fulfilling their responsibility to evaluate a student’s clinical performance 
candidly. 

However, certain conduct may result in liability. In Stein v. Tra- 
ger,’ a research fellow brought an action for slander against his 
supervising professor. The student alleged that, in conversations with 
several persons, the professor called the plaintiff a psychopath, very 
destructive, antisocial, a son of a bitch, intellectually incompetent, 
immoral, a liar, and a homosexual, and stated that the plaintiff fabri- 
cated the data for his master’s thesis.’ If these allegations were true, 
the professor did not limit his comments to the student’s performance, 
did not confine them to established channels of evaluation, and possibly 
made them with malicious intent. 

Nonetheless, the court dismissed the claim, with leave to amend, 
on two grounds.’® First, a prima facie case of slander required the 
plaintiff to allege special damages, which the complaint did not specify. 
Second, in the alternative, the plaintiff must demonstrate that the 
comments accused him of a crime or harmed his business or profession. 
The court reasoned he did not meet this burden because homosexuality 
per se was not a crime and because he was a graduate student not 
engaged in any business or profession.’”’ The modern system of notice 
pleading would probably preclude dismissal on such narrow grounds. 


C. Establish Criteria for Minimum Performance and Enforce Them 
Consistently through a System of Central Control. 


For fairness and consistency, most schools have established criteria 
for minimum performance. Problems for counsel who practice preven- 
tive law arise, however, when schools fail to enforce those criteria 
consistently. Students who perceive that the university judges them by 
harsher criteria than those applied to others in similar circumstances 
will more likely seek redress in court. In addition, students who make 
individual agreements with professors to remain in the university often 
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may be postponing academic dismissal. As noted, the likelihood that 
a student will instigate a suit increases with the length of time the 
university allows the student to remain in the program, as the facts in 
Ewing illustrate.’ 

Once the university establishes minimum standards of performance, 
professors should not, absent extenuating circumstances, alter or adjust 
them. Professors should leave any appeals of grades to the review body 
established for that purpose. Sofair upheld such a central control 
system, where the grades review panel overruled the passing grade of 
the individual professor, and based passing or failing performance on 
the entire year’s performance and evaluations.'” The court noted that 
such a system was not arbitrary and capricious because course grades 
alone cannot measure professional skill, and review by a panel promotes 
uniformity.''° 

Once a university identifies a student as academically inadequate 
based upon standard performance criteria, an individual ‘improvement 
plan’’ can be developed to meet a student’s individual circumstances. 
Such an ‘“‘improvement plan’’ could take the form of a ‘‘contract’’ 
between the student and the school. The student should clearly under- 
stand what the result will be upon failure to meet certain criteria of 
performance. Such an ‘‘improvement plan’’ should include individual 
scrutiny of the student’s performance, especially in a clinical setting, 
to determine whether the student is achieving the goals established. 

Individualized treatment will withstand legal challenge. In Moire 
v. Temple University School of Medicine,’ a medical student chal- 
lenged a failing grade in her third year psychiatric clerkship after she 
graduated from medical school. The student had made arrangements to 
take the clerkship at a private clinic. During the clerkship, her super- 
visors became concerned about her inappropriate communications with 
the patients and about her professional judgment in the clinical set- 
ting.''? Because of these problems, the supervising physician restricted 
the student from asking questions or making comments during group 
therapy sessions.'** In addition, the student received substantially more 
supervision than other students.11¢ The court held that, contrary to the 
student’s allegations, the disparate treatment did not result from dis- 
criminatory harassment,'** and did not evidence arbitrary and capricious 





ws ‘‘Ewing] often beguiled his professors into allowing him to postpone or retake 
examinations or to ignore certain of his low mid-semester scores so as to raise his overall 
course grade average.’’ Petition for Writ of Certiorari at 5, Ewing, 106 S. Ct. at 507. 

™ Sofair v. State Univ. of N. Y. Upstate Medical Center College of Medicine, 54 
A.D.2d 287, 388 N.Y.S.2d 453 (1976). 

"0 44 N.Y.2d at 481. 

' 613 F. Supp. 1360 (E.D. Pa. 1985). 

% Id. at 1367. 

' Id. at 1369. 

14 Id. 

"5 Id. at 1370. 
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treatment which violated the plaintiff’s substantive due process rights.'"® 
As a California court noted, in dicta, various considerations beyond 
the academic may justify a school’s special requirements for an appli- 
cant for an advanced degree. Such arrangements would be based on 
the university’s familiarity with the student involved and the judgment 
of the professors responsible for the student’s professional prepara- 
tion.'’” 

Implicit in Ewing is the recognition that academic evaluation of 
students involves subjective factors exclusively within the faculty’s 
expertise. While evaluation for academic inadequacies initially may be 
subjective, the criteria should be uniform and enforced consistently. 
However, once the faculty identifies an academically inadequate stu- 
dent, individualized treatment is legal, as well as beneficial to both the 
student and the institution. 


CONCLUSION 


Horowitz, Ewing, the decisions in the lower federal courts and 
decisions in state courts strongly support the academic freedom of 
faculty to evaluate student performance candidly and of institutions to 
dismiss students who fail to meet academic standards. Whether students 
in public institutions have a property interest in continuing their profes- 
sional or graduate education is still unclear. However, even if students 
do have such a property interest, courts will not, on procedural due 
process grounds, overturn decisions to dismiss unless the student 
received no notice or an opportunity to be heard. Challenges to aca- 
demic dismissals based on substantive due process grounds are unlikely 
to succeed unless the student can prove bad faith or illegal discrimi- 
nation. 

Ewing, which limits court interference with the exercise of profes- 
sional academic judgment absent such considerations, increases the 
institution’s ability to obtain early dismissal of a lawsuit. College and 
university counsel should continue to practice preventive law by en- 
couraging their clients to follow through an early decision of dismissal. 
Direct communication of performance inadequacies to students, uni- 
formly enforced standards to identify academically inadequate students 
and early identification and dismissal of students who are unable to 
meet the rigors of graduate or professional school will reduce the 
number of lawsuits challenging academic dismissal. 

Graduate and professional schools owe a duty to the public, the 
student and the respective professions to assure that they award degrees 
only to qualified individuals. The same obligation compels institutions 
to dismiss those not qualified to practice. Courts will not interfere with 
academic dismissals based on professional judgments. 





"6 Id. at 1370-72. 
"7 Shuffer, 136 Cal.Rptr. at 534. 
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CHARLES THOMAS STEELE, JR.* 


**LIBERTY OF SPEECH INVITETH AND PROVOKETH LIBERTY TO BE USED AGAIN, 
AND SO BRINGETH MUCH TO MAN’S KNOWLEDGE.’’** 


INTRODUCTION 


For centuries, universities have challenged students to learn about 
themselves and the complex and interesting world around them. The 
university has been called a ‘‘marketplace of ideas’’' and an ‘‘arena in 
which accepted, discounted—even repugnant—beliefs, opinions and 
ideas challenge each other.’’? This unique atmosphere has led students 
to speak out about everything from the Vietnam War to the deployment 
of nuclear missiles. Recently, the university itself has become the object 
of student dissent, but the students are marching into court instead of 
into the administration building. 

Students at several public institutions have challenged the consti- 
tutionality of various mandatory student activities fees which finance 
certain publications, services and activities. These students argue that 
the fees violate their rights of freedom of speech, association or religion 
because the fees compel them to subsidize views with which they 
disagree. On first amendment grounds, students have challenged the 
funding of campus newspapers,’ speaker programs,‘ Public Interest 
Research Groups,’ and student health services.® 

The courts recognize that students at public colleges have certain 
first amendment rights. Yet, the majority of courts have held, at least 
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implicitly, that a public university’s interest in providing an educational 
environment outweighs any incidental infringement upon students’ 
constitutional rights.’ 

This article examines how courts have balanced first amendment 
rights of student dissenters against constitutional rights of public uni- 
versities to provide ‘‘a forum for the exchange of diverse views.’’* First, 
this article provides a brief history of students’ constitutional rights. 
Second, the article explores constitutional challenges to mandatory 
student fees in public universities, including a recent United States 
Supreme Court decision which sheds light on the student fees issue.® 
Third, the article applies the analytical framework developed to a recent 
amendment to the Student Constitution at the University of North 
Carolina at Chapel Hill. The article concludes that the courts have 
established a workable standard to determine when students’ first 
amendment rights outweigh the university’s interest in using student 
fee money to fund controversial activities and when the university’s 
interest in providing a stimulating forum for debate justifies any slight 
infringement on students’ rights. Although the scope of the article is 
limited to public universities, private universities may draw lessons 
from the courts’ balancing approach. 


I. A Historic Look AT JUDICIAL ATTITUDES TOWARDS 
STUDENTS’ CONSTITUTIONAL RIGHTS IN PUBLIC UNIVERSITIES 


A. The ‘‘Privilege’’ Approach 


Before any examination of the various challenges to the use of 
student fees, a brief history of how courts have applied the constitution 





164 (Ct. App. 1983), cert. denied, 462 U.S. 1133 (1983). In Erzinger, the plaintiffs alleged 
that the portion of the mandatory health service fee used to pay for abortion counseling, 
abortion referral and abortion violated their first amendment rights to the free exercise 
of religion. Id. at 391, 187 Cal. Rptr. at 165; see infra note 31. Holding for the university, 
the court found that the students had failed to show that the university coerced or 
unreasonably interfered with the dissenters’ religious beliefs and that the university had 
cancelled the dissenters’ enrollment because they had refused to pay the fees and not 
because of their religious beliefs against abortion. Id. at 391-93, 187 Cal. Rptr. at 166. 

7 See, e.g., Kania v. Fordham, 702 F.2d at 480 (4th Cir. 1983). It should be noted 
that while the cases discussed involve state institutions, the issue of whether students 
may be compelled to support causes which are repulsive to them has implications on 
the private university as well. Such an argument was made by Professor Wright who 
said, ‘‘[I]t seems to me unthinkable that . . . administration of any private institution 
would consider recognizing fewer rights in their students than the minimum the Con- 
stitution exacts of the state universities. . . . I should expect the private institutions to 
do at least as much.’’ Wright, The Constitution on the Campus, 22 VANp. L. REv. 1027, 
1036 (1969). 

* Galda v. Bloustein, 686 F.2d at 166 (3d Cir. 1982). 

“ Abood v. Detroit Bd. of Educ., 431 U.S. 209 (1977). 
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to students at state institutions is necessary. The law regarding these 
rights has changed dramatically in the past thirty years. This devel- 
opment is particularly interesting because it is ‘‘quite exceptional when 
one can point to a particular moment in time and say that there the 
law turned 180 degrees.’’'® 

Steier v. New York State Education Commissioner" provides an 
excellent example of early courts’ ‘‘privilege’’ approach toward stu- 
dents’ constitutional rights. Brooklyn College suspended one of its 
students, Arthur Steier, from college because he expressed in ‘‘ob- 
viously bitter and . . . intemperate language’’'* his view that the admin- 
istration of the college dominated student organizations. In his letter 
suspending Steier, the Dean, to justify Steier’s suspension, cited a rule 
which required students to ‘‘conform to the requirements of good 
manners and good morals.’’’* Subsequently, the college readmitted 
Steier on the condition that he abide by the rules and ‘‘generally have 
a change in spirit.’’* The college expelled Steier one year later when 
he published in the campus newspaper the story of his probation. 

After exhausting his administrative appeals, Steier brought suit 
against the university claiming that it deprived him of his rights of 
freedom of speech, equal protection and due process. School adminis- 
trators justified their actions by arguing that the university stood in 
loco parentis to its students.'* The Second Circuit affirmed the district 
court, which had refused to grant Steier relief. In a concurring opinion, 
Judge Moore found that the college had not impaired Steier’s right of 
free speech.'* The court implied that while Steier was free to say what 
he wished, he was not entitled to say it as a student at Brooklyn 
College. ’” 

Steier represents the courts’ traditional refusal to extend constitu- 
tional rights to students at public colleges. The United States Supreme 
Court itself had labeled attendance at a state university a mere 
‘‘privilege’’*® and not a constitutional right. Furthermore, the courts 
adhered to the premise that education was a ‘‘field of life reserved to 





” Wright, supra note 7, at 1027, 1028. 

"271 F.2d 13 (2d Cir. 1959), cert. denied, 361 U.S. 966 (1960). It is quite 
interesting to note that Arthur Steier argued his fourteenth amendment claim pro se 
before the Second Circuit. Id. at 19 (Moore, J., concurring). 
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the individual states.’’*® Thus, courts refused to second-guess the ac- 
tions of university officials.2° 


B. The Fundamental Fairness Approach 


While Steier represents the traditional approach, the law took a 
‘‘sudden about-face’’?’ when the Fifth Circuit decided Dixon v. Alabama 
State Board of Education.?? In Dixon, Alabama State College for Negroes 
expelled the student plaintiffs after they conducted a sit-in at the 
‘‘whites only’’ cafeteria of the county courthouse in Montgomery, 
participated in mass demonstrations and sang hymns and made speeches 
on the steps of the State Capitol. The students’ notices of expulsion 
contained no specific reason for the expulsion and the college gave 
none of the students an opportunity to be heard.”* In holding for the 
students, the court relied on the doctrine that the act of a governmental 
body which injures an individual must accord with due process of 
law.”* Even if attending a public university is a ‘‘privilege’’ rather than 
a right, the State cannot condition the granting of a privilege upon the 
students renouncing their constitutional right to due process.*> The 
court stressed that the students’ right to remain at the college in which 
they were in good standing was of ‘‘great value.’’ The court found 
neither an immediate danger to the public nor a threat to national 
security excusing the Board from giving the students notice of the 
charges and an opportunity to voice their defense.”® 

According to Professor Wright, the Dixon opinion had ‘‘the force 
of an idea whose time had come.’’?”? No longer was a college degree 
viewed as a privilege or ‘‘as a luxury for the fortunate few.’’2* Society 
had begun to look upon a college education as a practical requisite in 
a modern world. Societal changes had undermined the doctrine of in 
loco parentis, which had been ‘‘invoked historically for conferring upon 
university authorities virtually limitless . . . discretion.’’® Dixon estab- 
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lished the principle that the college student at a state institution 
possesses constitutional rights which cannot be abridged.*° 


II. First AMENDMENT RIGHTS AND THEIR APPLICATION TO UNIVERSITY 
STUDENTS 


Before any examination of first amendment challenges to the uses 
of mandatory student activities fees, clarifying what rights the first 
amendment protects is essential.*’ In Abood v. Detroit Board of Edu- 
cation,*? the United States Supreme Court stated: 


[A]t the heart of the [f]irst [aJmendment is the notion that an 
individual should be free to believe as he will, and that in a free 
society one’s beliefs should be shaped by his mind and his con- 
science rather than coerced by the State. And the freedom of belief 
is no incidental or secondary aspect of the [f]irst [aJmendment’s 
protections: ‘If there is any fixed star in our constitutional con- 
stellation, it is that no official, high or petty, can prescribe what 
shall be orthodox in politics, nationalism, religion, or other matters 
of opinion, or force citizens to confess by word or act their faith 
therein.’[citations omitted]** 


Among the rights protected by the first amendment ‘‘is the right of 
individuals to associate to further their personal beliefs. While the 
freedom of association is not explicitly set out in the amendment, it 
has long been held to be implicit in the freedom of speech, assembly, 
and petition.’’* 

While these broad statements about the first amendment only scratch 
the surface of its meaning, they furnish the necessary background for 
understanding how the first amendment applies to students. Professor 
Wright argues that ‘‘[t]he first amendment applies with full vigor on 
the campus of a public university.’’**> Although he maintains that ‘‘it 
is the full first amendment that must be recognized’’ and ‘‘not some 
subjective, watered-down version”’ of it, Wright acknowledges that this 





™” Gibbs & Crisp, The Question of First Amendment Rights vs. Mandatory Student 
Activities Fees, 8 J.L. & Epuc. 185, 187 (1979). 
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U.S. Const. amend. I. The first amendment is made applicable to the states via the 
fourteenth amendment. Gitlow v. New York, 268 U.S. 652, 666 (1925). 

% 431 U.S. 209 (1977). 

“ Id. at 234-35 (quoting West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624 
(1943)). 
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‘does not mean that precedents about the meaning of the first amend- 
ment in other areas of life can be indiscriminately transferred to the 
university setting.’’** Instead, a court must consider the unique attri- 
butes of the university when it applies the first amendment in the 
university environment.*’ 

Tinker v. Des Moines Independent Community School Distict first 
suggested this view.* The United States Supreme Court, holding for 
the student plaintiffs, reasoned that ‘‘[flirst [a]jmendment rights, applied 
in light of the special characteristics of the school environment, are 
available to . . . students. It can hardly be argued that... students... 
shed their constitutional rights to freecom of speech or expression at the 
schoolhouse gate.’’’* Tinker held that school administrators could not con- 
stitutionally prohibit high school students from wearing black armbands 
to protest government involvement in Vietnam. Relying on Burnside v. 
Byars,*° tle Court held that unless ‘‘the forbidden conduct would ‘materially 
and substantially interfere with the requirements of appropriate discipline 
in the operation of the school,’ the prohibition cannot be sustained.’’*1 
Tinker stands for the principle that the first amendment applies to high 
school students and courts may extend this principle easily to university 
students.42 

Three years after Tinker, in Healy v. James,** the United States 
Supreme Court faced another first amendment challenge to the action 


of school officials. Although Healy does not address compulsory direct 
funding of student organizations, it summarizes the responsibilities of 
universities concerning the use of facilities and publications partially 
financed by student fees.** In holding for the plaintiffs, Justice Powell’s 





“ Id. at 1038. 

” See Healy v. James, 408 U.S. at 180 (Powell, J.) (‘‘First [a}mendment rights must 
always be applied ‘in light of the special characteristics of the . . . environment’ in the 
particular case.’’) (quoting Tinker v. Des Moines Indep. Community School Dist., 393 
U.S. 503, 506 (1969)). It is noteworthy that Professor Gunther has criticized Justice Powell 
for his failure to consider such special characteristics and for ‘‘liberally and indiscrimi- 
nately’’ applying first amendment precedents from other contexts to the university setting. 
See Gunther, In Search of Judicial Quality on a Changing Court: The Case of Justice 
Powell, 24 STAN. L. REv. 1001, 1019-20 (1972); see also Wright, supra note 7, at 1027, 
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majority opinion reflects a systematic effort to balance the rights of the 
students involved with the rights of the university and its officers.* 
The Court’s ruling provides the basic analytical framework employed 
by other courts to evaluate students’ first amendment challenges to the 
use of student fees. 

In Healy, Central Connecticut State College denied official recog- 
nition to a local chapter of Students for a Democratic Society. As a 
result of this denial, the group could neither place announcements 
about its activities in the student newspaper or on campus bulletin 
boards nor use campus facilities for meetings.“© The students com- 
plained that the denial violated their rights of freedom of expression 
and association under the first amendment. The Court applied the 
balancing test: 


[W]e approach our task with special caution, recognizing the mu- 
tual interest of students, faculty members, and administrators in 
an environment free from disruptive interference with the educa- 
tional process. We are also mindful of the equally significant 
interest in the widest latitude for free expression and debate 
consonant with the maintenance of order. Where these interests 
appear to compete the [first [aJmendment . . . strikes the required 
balance.*’ 


Noting that ‘‘state colleges and universities are not enclaves immune 
from the sweep of the [flirst [a}Jmendment’’ and that ‘‘[f]irst [a}mendment 
protections should [not] apply with less force on college campuses than 
in the community at large,’’* the Court held that the denial of official 
recognition violated the group’s right of freedom of association.*® 
Apparently, the Court viewed the college’s denial of recognition as 
government action ‘‘aimed at noncommunicative impact but nonetheless 
having adverse effects on communicative opportunity’’** in the context 
of a public forum. The state’s regulation of expression taking place in 
a public forum must be content-neutral and must regulate only ‘‘in narrow 





information on the rights of student religious groups to conduct meetings in facilities 
provided by a public university, see Widmar v. Vincent, 454 U.S. 263 (1981) (holding 
that state regulation of religious speech must be content-neutral and striking down the 
university’s regulation of such speech because the university failed to prove a compelling 
state interest). See also infra notes 50-51 and accompanying text. 

** See Gunther, supra note 37, at 1001, 1016-17. 

“ Healy, 408 U.S. at 176. 

7 Id. at 171. 

Id. at 180; see also Wright, supra note 7, at 1027, 1037-38. 

* Healy, 408 U.S. at 181. 

“© L. TriBE, AMERICAN CONSTITUTIONAL Law, § 12-2, at 580 (1978). 
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ways shown to be necessary to serve significant government interests.’’51 
The Court implied as much in stating: “‘While a college has a legitimate 
interest in preventing disruption on the campus, which under cir- 
cumstances requiring the safeguarding of that interest may justify such 
restraint, a ‘heavy burden’ rests on the college to demonstrate the ap- 
propriateness of that action.’’5? 


I. THE CONSTITUTIONALITY OF STUDENT FEES 


A. The History 


The courts have allowed public universities a substantial amount 
of discretion in determining the educational value of fee-supported 
activity®® and have resolved in the university’s favor the majority of the 
cases challenging the use of fees. However, the courts do not deny the 
existence of the student dissenters’ constitutional rights. Rather, the 
courts usually assess the university’s right to determine whether the 
controversial activities add to the intellectual stimuli of the academic 
environment.™ In short, the courts have sought to establish precedents 
which promote and preserve the quality of the academic environment 
and which also safeguard the first amendment rights of the student 
dissenters. 


In Veed v. Schwartzkopf,** one of the first cases to challenge the 
use of student activities fees, a student at the University of Nebraska 
unsuccessfully protested the use of student fees to subsidize the campus 
newspaper, the student government association and a guest speaker 





* TId., § 12-21, at 689. 

% Healy, 408 U.S. at 184. 

‘3 Clearly, a university may promulgate reasonable regulations relating to the time, 
place and manner of first amendment expression. Justice Powell made this point plain 
in Healy, stating that ‘‘the critical line for [first [ajmendment purposes must be drawn 
between advocacy, which is entitled to full protection, and action which is not. Petitioners 
may . . . preach the propriety of amending or even doing away with any or all campus 
regulations. They may not, however, undertake to flout these [reasonable] rules.’’ 408 
U.S. at 192. Thus, while the university may impose reasonable time, place and manner 
restrictions, Healy prohibits public universities from summarily denying students their 
first amendment rights. See id. at 183-85. The ‘‘uniqueness of the academic environment”’ 
will no longer immunize the university from the reach of the first amendment. See 
Holloway, Recent Developments in Student Affairs, 1 J.C. & U.L. 264, 267 (1973). 

* See Kania v. Fordham, supra note 3; Arrington v. Taylor, supra note 3; Veed 
v. Schwartzkopf, supra note 4; Larson v. Bd. of Regents of the Univ. of Neb., 189 Neb. 
688, 204 N.W.2d 568 (1973) (campus newspaper and speaker program); Lace v. Univ. 
of Vt., 131 Vt. 170, 303 A.2d 475 (1973) (speaker program, campus newspaper and 
films); Good v. Associated Students of the Univ. of Wash., supra note 2 (speaker program, 
films and services performed by the ASUW). See generally Gibbs & Crisp, supra note 
30, at 185, 192. 

‘Ss See Gibbs & Crisp, supra note 30, at 185, 194. 

“ Supra note 4. 
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program.*’ The plaintiff strongly disagreed with the philosophies ex- 
pressed by many of the speakers and adopted by the editorial board of 
the student newspaper.** He argued that the use of mandatory student 
fees to finance the newspaper and speaker program violated his right 
to freedom of speech, religion and association.5® The United States 
District Court found that the university had not assumed the role of 
advocate for the philosophies expressed by the newspaper or the speak- 
ers: 


Within wide limitations a state is free to adopt such educational 
philosophy as it chooses. The Board of Regents . . . obviously has 
embraced an educational philosophy that the education of students 
extends beyond .. . the classroom . . . . The practices of the Board 
. . . indicate that it considers as relevant to the educational process 
extracurricular opportunities for students to be exposed to ... 
widely divergent opinions on a number of topics. ... Whether 
such activities [speaker programs and the student newspaper] in 
fact are educational is for the Board to determine.” 


Noting that the plaintiff had not been prevented from holding his 
philosophies the court held that the university had not violated the 
plaintiff’s rights by using mandatory student fees to finance ‘‘programs 


which provide a forum for the expression of opinion.’’*' The court 
implied that the state had a compelling interest in establishing its 
educational policy and that this interest justified any incidental in- 
fringement on the student dissenter’s rights. 

Just one year after Veed, a group of students at the University of 
North Carolina at Chapel Hill (UNC) brought a similar suit. In Arrington 
v. Taylor,® the students unsuccessfully alleged that the university had 
infringed on their first amendment rights by using a portion of the 
mandatory student fees to support the university’s student newspaper. 
The students disagreed with the positions taken by the paper on 





97 Veed, 353 F. Supp. at 150. 

“6 Td. at 151. 

® Td. at 152. 

“© Id. The court noted that in determining whether an activity is educational, the 
Board of Regents’ determination must not be arbitrary or capricious and it must not have 
the effect of imposing on students the acceptance or practice of ideologies repugnant to 
them or prohibit them from exercising their first amendment rights. Id. 

st Id. at 153. 

“t The court stated: ‘‘The [flirst [a]mendment guarantees that students shall be free 
to express themselves, as long as the expression does not interfere with the orderly 
process of education.’’ Veed, 353 F. Supp. at 152. For a criticism of the Veed analysis, 
see Comment, ‘‘Fee Speech’’: First Amendment Limitations on Student Fee Expenditures, 
20 CaL. W.L. REv. 279, 296-97 (1984) (arguing that the court in Veed failed to recognize 
any infringement of the plaintiff's first amendment rights). 

“* Arrington v. Taylor, supra note 3. 
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a number of issues of a political or ideological nature,** and sought to 
enjoin the university from exacting that portion of the student fees used 
to fund The Daily Tar Heel (DTH).®* 

The court asserted that where state action results in only a slight 
infringement on first amendment rights, the courts will examine the 
motive and purpose underlying the action.“ The court rejected several 
plausible arguments that might have been offered to demonstrate the 
unconstitutionality of the mandatory student fee scheme.” Although 
the court acknowledged that the DTH expressed the views of its staff, 
it emphasized that the paper also invited and printed contrary views: 


The University subsidizes The Daily Tar Heel for several purposes, 
none of which invglves the desire to propagate a particular position 
or point of view. The publication is a useful device to inform the 
student body of noteworthy campus activities .... Perhaps its 
most important function is to complement classroom education by 
exposing the student body to various points of view on significant 
issues, and to allow students to express themselves on those 
issues. 


Accordingly, the court concluded that requiring the plaintiffs to pay 
the mandatory fee did not violate their constitutional rights.” 





“+ More specifically,the plaintiffs disagreed with the paper’s endorsement of certain 
political candidates and the positions taken by the DTH on a variety of other issues 
including, for example, ‘‘the impeachment and removal of Richard M. Nixon, the 
appointment of William H. Rehnquist, the death penalty, the Equal Rights Amendment, 
... protests against the war in Southeast Asia, ... abortion, ... the lettuce boycott, 
. . . Civil liberties in Pitt County, . . . revolutionary activity, and Wilbur Hobby.’’ 380 F. 
Supp. at 1357. 

“s Id. at 1358. 

“ Id. at 1362. 

“7 Id. at 1361-62. 

“* Id. (emphasis added). 

“ Id. at 1363. It is worth noting that in both Veed and Arrington, the campus 
newspapers’ freedom of the press may have influenced the courts’ decisions to some 
degree. In Arrington, the court concluded as a matter of law that a campus newspaper 
is part of the press for first amendment purposes. Id. at 1365. The Veed court stated in 
dicta that censorship of the campus newspaper ‘‘would raise grave constitutional ques- . 
tions.’’ 353 F. Supp. at 152. 

Joyner v. Whiting, 477 F.2d 456 (4th Cir. 1973) dealt directly with the issue of the 
first amendment freedom of the press. In Joyner, the editor of the school newspaper 
brought suit against the President of North Carolina Central University after he withdrew 
the paper’s allocation of student fee money. Id. at 459-60. The president had acted in 
response to the newspaper’s vehement expressions of hostility toward the integration of 
the predominantly black university and to the paper’s practice of denying whites the 
right to work on the staff of the paper or advertise in it. Relying on Healy, the court 
held that the university’s withdrawal of the paper’s funds constituted censorship and 
abridged the freedom of the press in violation of the first amendment. Id. at 460-62. The 
court, however, did not reach the ‘‘speculative’’ issue of a student’s right to resist having 
a portion of his fees allocated to the campus newspaper. Id. at 464. 
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B. The Balancing Test 


Implicit in both Veed and Arrington is the notion that the state’s 
interest in establishing an academic community ‘‘which allows the 
teaching, advocacy, and dissemination of an infinite range of ideas, 
theories and beliefs’’”® outweighs any incidental infringement upon 
student dissenters’ first amendment rights. The balancing of the uni- 
versity’s right to determine what is educational with student dissenters’ 
first amendment rights pervades the cases involving the constitution- 
ality of student fees. The courts face a dilemma summed up in Good 
v. Associated Students of the University of Washington:”' 


[W]e must balance the plaintiff’s [flirst [a}mendment rights against 
the traditional need and desirability of the university to provide 
an atmosphere of learning, debate, dissent, and controversy. Nei- 
ther is absolute. If we allow mandatory financial support to be 
unchecked, the plaintiff’s rights may be meaningless. On the other 
hand, if we allow dissenters to withhold the minimal financial 
contributions required we would permit a possible minority view 
to destroy or cripple a valuable learning adjunct of university 
life.”? 


In the first of two legal challenges to the imposition of a mandatory 
fee used to support the New Jersey Public Interest Research Group 
(PIRG), the Third Circuit faced this dilemma and applied the balancing 
test.”* The plaintiff students in Galda v. Bloustein(Galda I) successfully 
sought reversal of the trial court’s entry of summary judgment in favor 
of the university.”* The students contended that Rutgers’ Camden Col- 
lege’s use of mandatory fees to support the PIRG, an independent 
organization, violated their freedom of association. Although it found 
a genuine issue of material fact concerning whether the exaction of the 
PIRG fee infringed upon the plaintiffs’ first amendment rights,”* the 
court stated that considerable deference should be given to a university’s 





7” Good, supra note 2, at 105, 542 P.2d 762, 769. 

”* 86 Wash. 2d 94, 542 P.2d 762 (1975). The court in Good held that the university 
could not require students to become members of the Associated Students of the University 
of Washington since this would violate the students’ freedom of association and because 
the university did not have a compelling state interest which could justify such a 
requirement. Id. at 104, 542 P.2d at 768. Nevertheless, in balancing the university's 
academic purpose against the dissenters’ first amendment rights, the court determined 
that the university’s interest in providing a wide spectrum of ideas was sufficiently 
compelling and upheld the university's right to impose the fees. Id. at 104-06, 542 P.2d 
at 768-69. 

72 Id. at 104-05, 542 P.2d at 768. 

7* Galda v. Bloustein, 686 F.2d 159 (3d Cir. 1982) (Galda J). 

4 Id. at 163. 

78 Id. at 165. 
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determination that a fee-funded activity contributes to the university 
forum because the university has historically functioned as ‘‘a forum 
for the exchange of diverse views.’’”® 

The court elaborated upon the balancing test. The court established 
a presumption in favor of the university’s determination and stated that 
a student dissenter, in order to make out a prima facie case that the 
mandatory fee violates the first amendment, must ‘‘establish that the 
challenged group functions essentially as a political action group with 
only an incidental educational component.’’”’ The court indicated that 
even if the students established a prima facie case, the university ‘‘might 
demonstrate a compelling state interest by establishing the importance 
of the challenged group’s contribution to the university forum.’’”* The 
court remanded the case to allow the plaintiffs an opportunity to 
establish a prima facie case of unconstitutionality and to allow the 
university an opportunity either to prove that the PIRG did not function 
essentially as a political action group or to establish an overriding state 
interest.”° 

At least oue commentator has expressed the view that the approach 
to the student fee problem adopted in Galda I ‘‘represents a departure 
from the policy of judicial nonintervention in the area of academic 
affairs’’ because the court’s analysis ‘‘may conceivably favor a dissen- 
ter’s rights.’’*° Implicit in this statement is the notion that prior to the 
Galda I decision the courts, as in Veed and Arrington, consistently 
refused to recognize any possible abridgment of students’ first amend- 
ment rights. This criticism is unfounded because the Galda I court 
expressly approved the holdings in both cases." 

An alternative explanation of Galda I is that it explicitly assigns 
the burdens of proof and specifically recognizes the university’s poten- 
tial to demonstrate a compelling state interest sufficient to outweigh 
student dissenters’ first amendment rights. That Veed, Arrington and 
other cases were not as categorical in their recognitior of students’ 
rights does not indicate an unwillingness to find a violation of the 
dissenters’ associational rights.*? Arguably, Galda I simply elucidates 
the reasoning of these other cases and reaffirms their validity. 





7 Id. at 166 (relying on Healy v. James, 408 U.S. 169 (1972)). 

77 Id. In Galda II, the court declared that the educational component of an orga- 
nization’s activities is ‘‘incidental’’ where it is ‘‘secondary to [the organization's] stated 
objectives’’ or where the educational benefits merely arise from or accompany the 
organization’s primary objectives and are subordinate to the organization’s function of 
promoting its ideological aims. Galda v. Rutgers, 772 F.2d 1060, 1065 (1985), cert. 
denied, 106 S. Ct. 1375 (1986) (Galda II). 

™* Galda I, 686 F.2d at 166-67. 

™ See id. at 167. 

“ Comment, supra note 62, at 279, 299. 

“ 686 F.2d at 165-66. 

*« Contra Comment, supra note 62, at 279, 302. 
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C. The Utility of the Labor Union Analogy 


Student dissenters have relied on an analogy to the labor union 
situation reflected in Abood v. Detroit Board of Education.** The con- 
troversy in Abood centered around the ‘‘agency shop” clause of a 
collective bargaining agreement between the Detroit Federation of 
Teachers and the Detroit Board of Education. The plaintiffs success- 
fully sought to have the agency shop clause invalidated on the ground 
that the union’s use of the mandatory dues to support economic, 
political, scientific and religious views which they opposed violated 
their freedom of association.** The United States District Court, relying 
on the legislative intent of the Michigan statute, upheld the union’s 
right to impose mandatory dues for the purposes of financing its 
collective bargaining functions,** but ruled that the Constitution pro- 
hibited the imposition of dues to propagate ideologies ‘‘unrelated to 
collective bargaining.’’®? Thus, while the union could condition the 





“* 431 U.S. 209 (1977). 

“ Id. at 212. An ‘‘agency shop’’ clause is one under which nonunion employees 
are not required to become members of the union, but are required, as a condition of 
employment, to pay ‘‘service fees’’ to the union to help defray its costs in connection 
with its duties as the exclusive bargaining agent for both union and nonunion employees. 
See 48 Am. Jur. 2p Labor and Labor Relations § 16 (1979); Falk v. State Bar of Mich., 
411 Mich. 63, 90 n.12, 305 N.W.2d 201, 205 n.12 (1981); see also Comment, supra note 
62, at 279, 288 n.66. 

*» Abood v. Detroit Bd. of Educ., 431 U.S. 209, 212-13. 

““ Id. at 232 (relying on Railway Employees’ Dept. v. Hanson, 351 U.S. 225 (1956), 
and International Ass’n of Machinists v. Street, 367 U.S. 740 (1961)). The Court found 
that ‘‘[t]he governmental interests advanced by the agency-shop provision in the Michigan 
statute are much the same as those promoted by similar provisions in federal labor law.’’ 
Id. at 224. Two valid legislative objectives were served by an agency shop clause: 1) the 
promotion of peaceful labor relations by establishing a single representative of the work 
force and 2) the promotion of fairness by requiring nonunion employees who benefit 
from union representation to share its cost. Id. at 219-24. The Court ‘‘recognized that 
requiring nonunion employees to support their collective-bargaining representative ‘has 
an impact upon their [f]irst [ajmendment interests,’ and may well ‘interfere in some 
way with an employee’s freedom to associate for the advancement of ideas, or to refrain 
from doing so, as he sees fit,’ ’’ Chicago Teachers Union, Local No. 1 v. Hudson, 106 
S. Ct. 1066, 1073 (1986) (quoting from Abood v. Detroit Bd. of Educ., 431 U.S. 209, 222, 
255 (1977)) [citation omitted]. Hudson relied upon Hanson and Street, which held that 
the slight impingement of an employee’s freedom of association ‘‘is constitutionally 
justified by the legislative assessment of the important contribution of the union shop to 
the system of labor relations’’ and validated the agency shop clause. Abood, 431 U.S. at 
222-32; see also Hudson, 106 S. Ct. at 1073 (relying on Abood). 

87 431 U.S. at 235-36; see also Hudson, 106 S. Ct. at 1073 (nonunion employees 
have a constitutional right to prevent the union from spending any part of their required 
fees to further any ideological agenda unrelated to its duties as a bargaining represent- 
ative). The Court quoted James Madison, who wrote: ‘‘Who does not see . . . [t]hat the 
same authority which can force a citizen to contribute three pence only of his property 
for the support of any one establishment, may force him to conform to any other estab- 
lishment in all cases whatsoever?’’ 431 U.S. at 234-35 n.31. The Court found that Thomas 
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teachers’ employment upon payment of a service charge equal to the 
amount of dues paid by union members,® the union could not consti- 
tutionally use these funds to further ideological causes beyond the 
scope of the union’s collective bargaining capacity. Because of the 
procedural stance of the case, the court did not attempt to distinguish 
between those activities related to collective bargaining and those not." 

The plaintiffs in Galda I relied on Abood to establish that the use 
of student fees by Rutgers to support the PIRG violated their freedom of 
association.”® They argued that the PIRG was ‘‘an organization founded 
for the primary purpose of advocating specific ideological and political 
positions,’’®' and maintained that the PIRG funding system violated 
their constitutional right not ‘‘to contribute to the support of an ideo- 
logical cause [they] may oppose as a condition of [attending the state 
university].’’*” 

After reviewing the PIRG’s programs and policies in light of Abood, 
the court found a ‘‘genuine issue of material fact as to whether exaction 
of the PIRG fee infringes upon the constitutional rights of plaintiffs.’’** 
Relying on Abood, the court held that in order to justify an infring-ment 
upon a student dissenters’ associational rights, the university must 





Jefferson also supported this view when he said, ‘‘[T]jo compel a man to furnish 
contributions of money for the propagation of opinions which he disbelieves, is sinful 
and tyrannical.’’ Id. 

“* The agency shop clause did not require teachers to become union members or 
to participate in union activities. 431 U.S. at 212. It merely required ‘‘employees who 
obtain the benefit of union representation to share its cost.’’ Id. at 219. 

“ Id. at 236. In Ellis v. Brotherhood of Ry. and S.S. Clerks, 466 U.S. 435 (1984), 
the Court sought ‘‘to define the line between union expenditures that all employees must 
help defray and those that are not sufficiently related to collective bargaining to justify 
their being imposed on dissenters.’’ Ellis, 466 U.S. at 447; see Hudson, 106 S. Ct. at 
1069. The test is ‘‘whether the challenged expenditures are necessarily or reasonably 
incurred for the purpose of performing the duties of an exclusive representative of the 
employees in dealing with the employer on labor-management issues.’’ Ellis, 466 U.S. 
at 448. In applying this standard, objecting employees are required to pay their pro rata 
share of the direct costs of negotiating and administering a collective bargaining contract, 
dispute resolution costs, and expenses which are ‘‘normally or reasonably employed to 
implement or effectuate the duties of the union as exclusive representative of the em- 
ployees in the bargaining unit.’’ Id. 

Though Ellis established where the constitutional line was to be drawn, the Hudson 
decision established the procedure required to ‘‘draw that necessary line.’’ Hudson, 106 
S. Ct. at 1069. In Hudson, the Court held that the constitutional requirements for a union’s 
collection of agency shop fees ‘include an adequate explanation of the basis for the fee, 
a reasonably prompt opportunity to challenge the amount of the fee before an impartial 
decision maker, and an escrow for the amounts reasonably in dispute while such chal- 
lenges are pending.” Id. at 1078 (finding that the union failed each prong of the test). 

™ Galda I, 686 F.2d 159, 163 (3d Cir. 1982). 

" Td. at 165. 

“ Id. at 163 (paraphrasing Abood, 431 U.S. 209, 235 (1977)). 

"’ Id. at 165. 
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show a compelling state interest.°* The court stressed that not ‘‘all 
mandatory student fees can be invalidated on first amendment 
grounds.’’*> Furthermore, it distinguished the case from Arrington and 
Veed, in which the activities were primarily educational.** On remand, 
the district court found that the dissenters had not rebutted the uni- 
versity’s ‘‘presumptively valid judgment that the PIRG has substantial ed- 
ucational value,’’*’” and entered judgment for the university. 
Subsequently, the student dissenters appealed the district court’s 
decision in Galda v. Rutgers(Galda II).% Again, they argued that the 
university’s imposition of a mandatory refundable fee to support the 
PIRG violated their first amendment rights. However, the students were 
successful in Galda II as opposed to Galda I. In Galda II, the Third 
Circuit held that the students had made out a prima facie case that the 
fee was unconstitutional and that the university had failed to establish 
a compelling state interest which would justify funding the PIRG.” 
The independent status of the New Jersey PIRG and its primarily 
political function played key roles in the outcome of Galda II.‘ The 
court noted that the PIRG was ‘‘primarily devoted to changing condi- 
tions outside the University’’ and stated that although issues such as 
the equal rights amendment or the nuclear freeze ‘‘may affect the 
general public, those causes are not particularly germane to students of 





" See id. at 164. 

"s Id. at 165. 

“ Id. at 165-66. 

“ Galda II, 772 F.2d 1060 (1985), cert. denied, 106 S. Ct. 1375 (1986). 
remanded, 772 F.2d 1060 (1985), cert. denied, 106 S. Ct. 1375 (1986). See supra note 77 
and accompanying text. 

“ 772 F.2d 1060 (1985), cert. denied, 106 S. Ct. 1375 (1986). 

“ Id. at 1068. In Galda II, the court ruled that the district court erred in concluding 
that the plaintiffs had failed to make out a prima facie case since the plaintiffs’ evidence 
established that the PIRG was ‘‘an outside independent, ideologically-oriented organi- 
zation’’ which provided only incidental educational benefits. Id. The district court did 
not reach the question whether the university had established a compelling state interest 
in funding the PIRG because it had ruled that the plaintiffs had not made out a prima 
facie case for unconstitutionality. The Third Circuit chose not to remand the case again 
because the university had the opportunity to produce evidence of a compelling interest 
at trial and because the question was primarily a matter of law. Id. at 1066. It should 
be noted that both Galda I and Galda II analyzed the fee as a mandatory fee rather than 
a refundable student fee. Students could request a refund which PIRG would return 
several months later. Both courts stressed the fact that the rebate proceeding was 
unsatisfactory. Galda I, 686 F.2d at 163, and Galda II, 772 F.2d at 1068. 

wo Galda II, 772 F.2d at 1065. During the trial, the university did not dispute the fact that 
a substantial portion of the PIRG’s activities were devoted to its political and ideological 
agenda, choosing instead to emphasize the educational benefits associated with the PIRG 
program. The university presented experts who testified as to the PIRG’s educational 
benefits. These benefits included the opportunity to acquire advocacy skills, to learn 
about the environment, to gain public speaking skills, and to learn about governmental 
agencies and processes. Id. at 1062. 
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the University qua students.’’'*' The court also noted that the plaintiffs 
had shown it impossible to separate the educational component of the 
PIRG’s activities from its ideological components in order to allocate 
the costs attributable to each.’ The court stressed that the PIRG acted 
as a political action group and not like student organizations which 
provide a forum for the exchange of diverse views.'** The court viewed 
the university’s funding system as a substantial rather than a minor 
infringement of the students’ rights. As in Abood, the court stressed 
an organization’s inability to exact fees from individuals for purposes 
which the individuals opposed: 


There is room for argument that a university’s role of presenting 
a variety of ideas is a sufficiently compelling reason for some 
infringement of [flirst [a}mendment rights just as is the need for 
labor peace in the union dues cases. That contention loses its 
force, however, when an outside organization independent of a 
university and dedicated to advancing one position, is entitled to 
compelled contributions from those who are opposed.'“ 


Because the university failed to demonstrate a compelling state interest 
which could justify the denial of the students’ rights, the court enjoined 
the university from assessing the mandatory fee payable to the PIRG.'" 

Two years before Galda II, the Fourth Circuit decided Kania v. 
Fordham.'* The facts in Kania were almost identical to those in 
Arrington. For a second time, students at UNC unsuccessfully alleged 
that the university had violated their first amendment rights by using 
student fee money to finance DTH. Unlike the plaintiffs in Arrington, 





™ Td. at 1065. 

2 Id. at 1066. The court stated that the difficulty in distinguishing between the 
costs of the PIRG’s educational component from the costs of its ideological pursuits was 
inevitable ‘‘because the educational gains are obtained only in direct pursuit of the 
ideological objectives.’’ 

s Td. at 1064-66 & n.4. 

“4 Id. at 1067 (emphasis added). 

“s Id. at 1068. A state university may not choose means that unnecessarily circum- 
scribe constitutionally protected liberties, if there is a less intrusive way of satisfying 
its legitimate interest in exposing its students to a broad range of ideas. See id. at 1066- 
67. In the court’s view, the university had simply failed to show that the educational 
benefits offered to its students by the PIRG ‘‘could not be gained by other means which 
do not touch on the plaintiffs’ constitutional rights.’’ Id. at 1067. The university had 
adopted an unnecessarily restrictive means of achieving its educational goals and ac- 
cordingly, the PIRG funding scheme had to fall. See id. at 1066-67. But cf. Kania, 702 
F.2d at 480 (‘‘[F]Junding by mandatory student fees is the least restrictive means of 
accomplishing an important part of the [uJniversity’s central purpose, the education of 
its students.’’). 

“ Kania, 702 F.2d 475 (4th Cir. 1983). 
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the plaintiffs in Kania were able to rely on Abood to support the 
argument that the university had violated their associational rights.’ 
The university argued that Abood supported the use of student fees to 
fund the DTH because Abood upheld the union’s right to exact man- 
datory dues to support its collective bargaining function.’ The uni- 
versity also argued that the DTH benefited the students by providing a 
broader ‘‘educational forum for the exchange of ideas’’ and that it was 
reasonable that those who benefited from the DTH should share its 
cost.'*© 

The Kania court, holding for the university, distinguished the 
students’ Abood argument and adopted the analysis offered by the 
university. First, the court found that the university’s imposition of 
student fees did not further its ‘‘ideological biases,’’ but rather furthered 
its central purpose of providing an educational environment.''® Second, 
the court observed that while the union in Abood used the mandatory 
fees to foster a ‘‘one-sided’’ ideological viewpoint, the university in 
Kania used the fees to support the DTH and thereby to ‘‘increase the 
overall exchange of information, ideas and opinions on the campus.’’'"' 
The court declared that the state, by way of the university, ‘‘may 
abridge incidentally individual rights of free speech and association 
when engaged in furthering the constitutional goal of ‘uninhibited, 
robust, and wide-open’ expression.’’''? Accordingly, the court con- 
cluded that despite the ‘‘minimal and indirect restriction on Kania’s 
constitutional rights,’’ Arrington remained valid after Abood and the 
partial funding of the DTH through student fees was constitutional.'™ 

Galda II and Kania may appear inconsistent because both courts 
considered first amendment challenges to mandatory student fees in 
light of Abood, yet reached opposite results. The two extremes reveal 
the precariousness of the student dissenters’ reliance on the Abood 
analogy.’ In Galda II, the students showed that they did not benefit 
educationally from the PIRG."® This distinguished their case from that 
of the teachers in Abood, who did benefit from the union’s collective 
bargaining activities.'"* However, the Rutgers students demonstrated 





7 Id. at 479. The Abood decision was handed down subsequent to the decision in 
Arrington; thus the plaintiffs urged that Arrington was not controlling. Id. at 478. 

“* Appellant’s Brief at 19-20, Kania v. Fordham, 702 F.2d 475 (4th Cir. 1983) 
(No. 82-1391). See also supra note 87 and accompanying text. 

‘™ See id. at 20; accord Comment, supra note 62, at 279, 291; see also supra note 88. 

'” Kania, 702 F.2d at 479-80. 

" Td. at 480. 

"2 Id. (quoting New York Times v. Sullivan, 376 U.S. 254, 270 (1964)). 

"s Td. at 480-81. 

"4 Accord Comment, supra note 62, at 279, 292. 

"5 See Galda II, 772 F.2d at 1066. 

"6 See Abood, 431 U.S. at 219-23. 
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that the PIRG used the fee money to establish and champion its own 
ideological causes as did the union in Abood.'” In contrast, the students 
in Kania failed to show either that the DTH did not provide any 
educational benefit or that it espoused and actively advanced a single 
ideology.''® Abood, paraphrased to fit the university environment, states 
that a university may impose mandatory student activities fees to 
finance activities which it reasonably determines will contribute to the 
academic environment, but not to establish or actively advocate an 
orthodox ideology.''*® Galda II and Kania, examined in this manner, 
are consistent both with each other and with Abood. 

The utility of the labor union-university analogy for the student 
dissenter seems limited.12° Most activities funded with student fees, such 
as Campus newspapers, social events, speaker programs, film festivals 
and athletic facilities, can reasonably be considered additions to the 
‘‘marketplace of ideas’’ of the academic community. No court has found 
that by supporting such activities the university ‘‘assumes the role of 
advocate for the particular philosophy expressed’’'*’ by participants in 
those activity. As long as the activity can reasonably be termed ‘‘a 
valuable learning adjunct of university life’’'?? and as long as the activity 
does not promote or impose a single, specific view, the analogy to the 
labor union cases is not appropriate. 

It is when the student fee money is used for a primarily nonedu- 


cational, ideological activity that the labor union-university analogy 
becomes useful to the student dissenter. If it does not promote an 
exchange of ideas or add to the quality of the academic environment, 
and could adopt or actively advocate a particular view, the activity is 
constitutionally suspect under Abood. A recently passed amendment 
to the student constitution at UNC illustrates such an instance. 


IV. THE APPLICATION OF THE LABOR UNION ANALOGY TO UNC 


The students at UNC recently approved a controversial amendment 
to the student constitution which would allow student groups to pe- 
tition the student congress for funds ‘‘for lobbying on issues that 
‘directly affect students’ at the local, state and national levels.’’'?* The 
student body president said the amendment was intended ‘‘to give 





"7 See Galda II, 772 F.2d at 1062-63. 

8 See Kania, 702 F.2d at 480. The court itself stated that it perceived no conflict between 
the holding in Galda v. Bloustein, as distinguished by the Third Circuit from Arrington, 
and its own holding in Kania. Id. at 480-81 n.10. 

'” See Abood, 431 U.S. at 236. 

'° See Comment, supra note 62, at 279, 292-95. 

'" Veed v. Schwartzkopf, 353 F. Supp. at 152. 

'2 Good v. Associated Students of Univ. of Wash., 86 Wash. 2d at 105, 542 P.2d 
at 768 (1975). 

8 Farmer, Council Members Differ on Whether Student Fees Should Go for Lob- 
bying, Daily Tar Heel, Feb. 3, 1986, at 4, col.1. 
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students a greater voice on issues that directly affect them by giving 
them lobbying power through student fees.’’'** The referendum, which 
passed by a vote of 2,518 to 934,'’° amended the student constitution 
to read: 


The [Student Congress] shall appropriate no Student Fees to pro- 
grams, services, or events of a religious or politically partisan 
nature. Funds may be appropriated for policies and issues origi- 
nating beyond the University at local, state and national levels 
that directly affect students at the University of North Carolina at 
Chapel Hill. Such appropriations mav be made only with the 
approval of a 2/3 majority of the [Student Congress]. '?° 


The amendment raises the same freedom of association issues which 
the student fee cases raise. Although the amendment is new and its 
full effect unknown, a student dissenter could reasonably and compel- 
lingly argue that the amendment is unconstitutional. 

The use of mandatory student fees to lobby for particular legislation 
is indistinguishable from funding a PIRG. In Galda II, the court stated 
that funding a group which ‘‘functions essentially as a policital action 
group with only an incidental educational component’’!?” is prima 
facie unconstitutional. Insofar as it advances a single ideological view, 
an organization which seeks the passage or repeal of particular legis- 
lation functions essentially as a political action group. Although a 
group’s lobbying activities may be educational to the student lobbyists, 
the educational benefits are merely incidental to lobbying. In Galda II, 
the court found the educational advantages obtained by working with 
the PIRG no different from those offered by a political party, and a 
university could fund neither with student fees.'?* The court emphasized 
that the group’s primary function must be analyzed to determine whether 
the educational benefit is substantial.'?° If a group’s primary function 
is political and noneducational in nature, the educational benefit is 
incidental.'*° For example, if the UNC student government sent a 
delegation to Congress to lobby against raising the drinking age, the 





24 Id. 

5 Referendums Alter Rules, Gage Views, Daily Tar Heel, Feb. 5, 1986, at 3, col. 
3. 

‘6 Official Ballot Guide for the student election at the University of North Carolina 
at Chapel Hill (Feb. 4, 1986). 

"7 Galda II, 772 F.2d at 1065 (quoting Galda v. Bloustein, 686 F.2d 159, 166 (3d Cir. 1982)). 

% Id. at 1065-66. 

Id. 

'” Id. The court made it clear that the educational component cannot be used to 
obscure the underlying substance of a complaint alleging that students are compelled to 
support a political organization whose function is to achieve ‘‘certain fixed ideological 
objectives.’ Id. (Citation omitted). 
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group’s primary function would be political and any educational benefit 
would be fortuitous. 

Supporters of the amendment have urged that the required super- 
majority vote of the student congress adequately safeguards students’ 
first amendment rights.'"*' Supporters also might point to the student 
referendum which supported the amendment. However, Galda II dis- 
posed of similar arguments when the court said that ‘‘[wJhether the 
compulsion occur{s] through unilateral decision of university officials 
or only after the vote of a majority of the students does not diminish 
the infringement on the plaintiffs’ rights to withhold their support 
[from] an organization whose aims they find repugnant.’’'*? Thus, like 
the funding scheme in Galda II, the UNC amendment offers a majority 
the ‘‘opportunity to compel . . . support from minorities in circumstan- 
ces where no compelling state interest justifies the limitation on [first 
{ajmendment rights.’’'** 

Advocates of the UNC amendment also might argue that Abood 
validates the amendment. In Abood, the Supreme Court 


recognized that requiring nonunion employees to support their 
collective-bargaining representative ‘ha[d] an impact upon their 
[f]irst [ajmendment interests [but] . . . . nevertheless rejected the 
claim that it was unconstitutional . . . to designate a union as the 
exclusive bargaining representative of its employees, and to require 
nonunion employees . . . to pay a fair share of the union’s cost of 
negotiating and administering a collective-bargaining agreement.'** 


The defenders of the UNC amendment might argue that like the union 
in Abood, the student lobbyists act in a representative capacity and, 
therefore, those who benefit from the lobbyists’ efforts should help bear 
the costs.'*> This argument might fail for several reasons. First, a labor 
union is distinguishable from a delegation of student lobbyists. Both 
federal and state labor statutes seem to assume that the only efficient 
way to represent employees before management is through the single 
voice of the union.’* In contrast, representative government places a 





'\ See Farmer, supra note 123. 

"2 Galda II, 772 F.2d at 1065. The court reasoned that ‘‘[nJo extended discussion 
is required to explain the basic concept that the [first [ajmendment protects the views 
of a minority as well as those of the majority.”’ Id. at 1067. 

133 Td. at 1067. 

134 Chicago Teachers Union Local No. 1 v. Hudson, 106 S. Ct. 1066, 1073 (1986) 
(quoting Abood). 

"8 The Court in Abood relied heavily on the legislative intent of the Michigan 
statute to eliminate ‘‘free riders’’ who ‘‘refuse to contribute to the union while obtaining 
benefits of union representation that necessarily accrue to all employees.’ 431 U.S. at 
222; see also supra note 86 and accompanying text. 

6 See, e.g., Abood, 431 U.S. at 211-12. 
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premium on individual participation in the political process.'*” Second, 
whereas the law designated the union in Abood as the exclusive 
representative of all the employees,’ a student lobby group, though 
purporting to ‘‘speak for the student body,’’ at best speaks only for a 
majority of students and at worst only for the members of the group. 
Finally, a statute expressly authorized the agency shop clause in 
Abood."*® A student referendum should carry less weight than a stat- 
ute.'*° Though the argument that Abood supports the UNC amendment 
initially appears strong, analysis strips the argument of ultimate merit. 


CONCLUSION 


The law regarding students’ first amendment rights has changed 
over the past thirty years. The courts have abandoned the view that 
the uniqueness of the university insulates it from the reach of the first 
amendment.'*' Just as the state itself must establish a compelling interest 
in order to circumscribe an individual’s first amendment rights, the 
public university, acting as an arm of the state, must show a compelling 
interest in order to limit its students’ rights.’*? The first amendment 
has finally come to the campus." 

Courts faced with challenges to the use of mandatory student 
activities fees have attempted to balance the university’s interest in 
providing a stimulating academic forum against the student dissenters’ 
right of free association.'** The courts have established precedents 
which simultaneously protect the university’s interest in preserving the 
quality of the academic environment and safeguard the first amendment 
rights of the student dissenters. 

The courts have upheld the public university’s right to fund con- 
troversial activities with mandatory student fees for valid policy reasons. 
The courts have recognized the public university’s compelling interest 
in determining the most beneficial atmosphere for its students. Conse- 
quently, the courts have ruled that activities which add to the ‘‘mar- 
ketplace of ideas’’ and provide a forum for the exchange of differing 
views may be funded with student fees despite any slight infringement 
on the students’ associational rights. 

On the other hand, as Galda II demonstrates, the public university 
may not rely on this freedom to justify the compulsory subsidization 





"7 See supra note 31. 

* Abood, 431 U.S. at 211-12. 

“9 Td. at 214. 

‘© See Galda II, 772 F.2d at 1065 (irrelevant whether the compulsory fee was 
the result of a unilateral administrative decision or a majority vote of students as this 
does not diminish the infringement on the students’ first amendment rights). 

'* See Holloway, supra note 53, at 264, 267. 

2 See, e.g., Galda II, 772 F.2d at 1066-68. 

'* Wright, supra note 7, at 1027, 1033. 

4 See, e.g., Kania v. Fordham, 702 F.2d 475 (1983). 
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of an organization dedicated to attaining certain ideological objectives 
instead of providing a forum for the expression of diverse views.'*° The 
state university’s interest in providing a stimulating academic environ- 
ment does not justify the use of mandatory student fees to finance an 
organization which offers only incidental educational benefits ‘‘obtained 
only in direct pursuit of [its] ideological objectives.’’'*® In such an 
instance, the first amendment protects the student dissenter from the 
imposition of such a fee. 

A public university need not fear a first amendment challenge to 
its student fee arrangement if the organization funded contributes di- 
rectly and substantially to the educational experience and provides a 
forum for the exchange of views. However, if the scheme funds an 
organization which is essentially partisan and noneducational in nature, 
the university should prepare to defend its position on first amendment 
grounds. 





45 See Galda II, 772 F.2d at 1064-68. 
6 Id. at 1066. . 











RECENT DEVELOPMENT: CHURCH 
LICENSED PROFESSORS: THE 
CURRAN CONTROVERSY 


INTRODUCTION 


In a controversial move,' the Vatican recently found Father Charles 
E. Curran unsuitable and ineligible to teach Catholic theology because 
he refused to retract his position in certain areas of Catholic teaching.’ 
Catholic University responded by initiating the withdrawal of Father 
Curran’s ecclesiastical license to teach Catholic theology at that insti- 
tution.* This action raise# questions vital to Catholic and other reli- 
giously-affiliated institutions of higher education. 

This article focuses on the legal aspects and policy implications of 
the Curran controversy. The first section sets forth the facts involved 
in the controversy with relevant background material. The second 
section explores Father Curran’s contractual rights and remedies. The 
third section discusses the first amendment free exercise rights of 
Catholic University itself. The final section analyzes the impact of 
dismissal on Father Curran’s academic freedom rights and its policy 
implications for other institutions. 


I. FACTUAL BACKGROUND 


Father Curran, a tenured professor of moral theology, joined the 
faculty of Catholic University in 1965.‘ Beginning with his public 
criticism of the papal encyclical Humanae Vitae in 1968,° his teachings 
have created serious conflict within the hierarchy of the Catholic Church.* 

As a pontifical university with a special allegiance to the Vatican 
and the only such university in the continental United States, Catholic 





' Vatican Curbs U.S. Theologian Over Liberal Views on Sex Issues, N.Y. Times, 
Aug. 19, 1986, at A1, col. 2 (‘It was the first time the unusual censure action had been 
used against an American Roman Catholic theologian.’’). 

* Ratzinger, Vatican Says Father Curran Can’t Teach Theology, 16 Oricins 202, 
203 (1986) (‘‘The several dissenting positions which this congregation [the Sacred 
Congregation of the Doctrine of Faith] contested, namely, on a right to public dissent 
from the ordinary magisterium, the indissolubility of consummated sacramental marriage, 
abortion, euthanasia, masturbation, artificial contraception, premarital intercourse and 
homosexual acts . . . .’’) (OriciNs is a weekly publication of the National Catholic News 
Service.). 

' Hickey, University Chancellor Supports Vatican Decision, 16 Oricins 204 (1986). 

* Vatican Bars CU Priest from Teaching Theology, Wash. Post, Aug. 19, 1986, at 
Al, col. 5. 

* Romano, The Convictions of Rev. Curran, Wash. Post, Sept. 4, 1986, at B6, col. 
2: 

* Id. at col. 4. 
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University occupies a unique place among Catholic colleges and uni- 
versities in America. The Catholic Church’s Code of Canon Law requires 
that theology teachers at ecclesiastical universities have a mandate to 
teach given by ‘‘the competent ecclesiastical authority.’’? At Catholic 
University, the Chancellor grants the mandate called the ‘‘canonical 
mission’’* to faculty members appointed to teach disciplines pertaining 
to faith or morals in one of the Pontifical Schools.® 

After the Vatican found Father Curran unsuitable to teach Catholic 
theology,’® the university’s Chancellor, Archbishop James Hickey, ini- 
tiated the withdrawal of Father Curran’s ecclesiastical license following 
the procedure set forth in the Ecclesiastical Statutes and the Faculty 
Handbook." The statutes, adopted by the university’s academic senate 
to govern the pontifical schools,’ permit the Chancellor to withdraw 
the mission ‘‘only for the most serious reasons and after providing 
information regarding specific charges and proofs.’’’ As provided in 





7 1983 CopE c.818. The 1983 revision of the Roman Catholic Code of Cannon Law 
introduced this teaching requirement in two new canons: 818, applying to ecclesiastical 
faculties, and 812, applying to all Catholic colleges and universities. Neither the 1917 
Code nor the teachings of the Second Vatican Council required an ecclesiastical mandate 
to teach theology. J. Cormen, T. GREEN & D. HEINTSCHEL, THE CODE OF CANON Law 575 
(1985). The concept orginiated in Germany in 1848 when the church hierarchy was 
struggling to retain some control over the teaching of religion in the newly secularized 
schools. In 1931, it was taken over into the regulations for ‘‘pontifical faculties’ in the 
Apostolic Constitution Deus Scientiarum Dominus (24 May 1931; AAS 23 [1931], 241). 
The mission to teach was given and withdrawn by the chancellor of the pontifical 
university. The 1979 reissue of norms for pontifical schools retained this provision. 
Apostolic Constitution Sapientia Christiana, 15 Apr. 1979; AAS 71 [1979], 469. 

* The Catholic University of America, The Faculty Handbook, Canonical Statutes 
of the Ecclesiastical Faculties of the Catholic University of America, Section V, art. 3-4 
(1984)[hereinafter Ecclesiastical Statutes]. 

University bylaws state that the Archbishop of Washington shall be the Chancellor. 
The Chancellor serves as a liaison between the University and the Holy See. The Catholic 
University of America, Faculty Handbook, Special Statutes for Ecclesiastical Units, Part 
I, § 7(I1), (II) (1980)[hereinafter Special Statutes]. 

“ Three departments at Catholic University have the pontifical status of ecclesiastical 
faculties: the Schoo! of Philosophy and the Departments of Canon Law and Theology in 
the School of Religious Studies. They are accredited by the Holy See and have canonical 
approval of the Apostolic See to teach sacred doctrine and confer degrees by authority 
of the Apostolic See. Ecclesiastical Statutes, supra note 8, at Section I, art. 1-2. The 
Pontifical Schools are conducted according to the norms and regulations promulgated by 
the Holy See, but governed by the charter, bylaws and statutes of the University. Special 
Statutes, supra note 8, at Part I, § 7(II), (III). 

‘’ The announcement of Aug. 18, 1986, came after a six-year investigation headed 
by Cardinal Joseph Ratzinger, President of the Vatican’s Sacred Congregation for the 
Doctrine of Faith. Goldman, Friends Say Theologian Will Fight for Reinstatement as 
Professor, N.Y. Times, Aug. 20, 1984, at A10, col. 4. 

'' Hickey, supra note 3, at 204. Father William J. Bryon, the President of Catholic 
University, announced his intention to remove Father Curran from his tenured position 
in the Theology Department. See also Goldman, supra note 10, at col. 2. 

'* The Catholic University of America, Faculty Handbook, Bylaws, Part I, § 6(II), 
art. 8 (1980)[(hereinafter Bylaws]. 

'' Ecclesiastical Statutes, supra note 8, at Section V, art. 8.1. 
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the statutes, Father Curran has requested that the University employ 
the due process procedures set forth for dismissal for cause in the 
Faculty Handbook.'* These sanctions do not expressly rule out the 
possibility that Father Curran may teach in a department at Catholic 
University not requiring a special license, or at another Catholic uni- 
versity not possessing pontifical status." 


II. FATHER CURRAN’S CONTRACTUAL RIGHTS AND REMEDIES 


A. Contract Rights 


If Catholic University terminates Father Curran’s contract because 
of the Vatican’s actions, he may seek relief through contract law.'* He 
must first prove that Catholic University breached his employment 
contract in dismissing him without adequate cause. The court would 
then consider whether revocation of Curran’s license to teach Catholic 
theology constitutes cause. 

The Board of Trustees has not announced whether Father Curran 
faces dismissal from his tenured position or dismissal from the theology 
department.'’” As a result, it is not clear if the ad hoc committee 
appointed to conduct Curran’s hearing will determine whether the 
university should withdraw his license or whether withdrawal of the 
license justifies removal for cause. A court reviewing a university 
decision for either dismissal or license revocation would begin its 
analysis by considering the nature of his contract with the university 





4 


Id. at art. 8.2. See Romano, supra note 5, at col. 4. In his letter of Aug. 29, 
Father Curran indicated that he was asserting ‘‘all my academic and legal rights to 
remain a professor of theology at the University, including all my due process rights 
under the statutes of the university.’’ Curran Will Fight Within Catholic University for 
His Job, Catholic Messenger, Sept. 4, 1986, at 10, at col. 1. 

In a separate statement of the same date, Father Curran wrote, ‘‘As part of my 
theological enterprise, I will continue to work for the legitimacy of theological and 
practical dissent from some non-infallible Church teachings and for the importance of 
academic freedom for Catholic institutions and for Catholic theology.” Priest to Appeal 
Vatican Move to Dismiss Him, N.Y. Times, Aug. 31, 1986, at 39, col. 2. 

' N.Y. Times, Aug. 19, 1986, at A1, col. 3. 

See Note, Dismissing Tenured Faculty: A Proposed Standard, 54 N.Y.U. L. Rev. 
827, 832 (1979). 

'7 Curran, Response of Father Charles Curran to Doctrinal Congregation’s Decision, 
16 Oricins 205 (1986). The University has removed Curran’s name from the newly 
published class schedule for winter semester. N.Y. Times, Nov. 21, 1986, at A1, col. 5. 
While the University stated that it has not suspended him, Father ( «ran asserted that 
this omission is a de facto suspension and ‘‘totally outside the legal process.’’ Id. It 
appears that this is not a suspension because the Chancellor must follow specific 
procedures set out in the Ecclesiastical Statutes to suspend a faculty member. He must 
obtain approval of half the clerics on the Board of Trustees (10 of the 20 clerics) and 
must notify the president, department dean and professor of the suspension. Ecclesiastical 
Statutes, supra note 8, Section V, art. 9.1-.3. 
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Catholic University has contracted with Father Curran in a letter 
of appointment.’* Although Curran’s contract contains no specific re- 
ligious criteria,1® it probably incorporates the Ecclesiastical Statutes.?° In 
1982, however, Curran sent a letter to the University asserting that 
since his contract predated the statutes, the statutes did not apply to 
him.?' Rehor v. Case Western University illustrates one court’s response 
to whether a university can modify tenure rights after they have vested.** 
The court there found that, according to rules in the university hand- 
book, the university could modify its retirement policy and that there- 
fore it could modify the earlier retirement policy in its faculty agreement 
with plaintiff to incorporate the amendments, provided adequate con- 
sideration was given.”* A court may well construe Catholic University’s 
bylaws which give the Board of Trustees power over faculty appoint- 
ment and tenure, similarly, thereby allowing the University to modify 
its tenure policy through adoption of the Ecclesiastical Statutes. If it 
gave adequate consideration, the University could also modify its con- 
tract with Curran by incorporating those statutes into his contract.” 





'* See Granfield v. Catholic Univ. of Am., 530 F.2d 1035, 1038 (D.C. Cir. 
1976)(ordinarily, such letters are issued at the beginning of each academic year in which 
a professor’s rank or salary changes), cert. denied, 429 U.S. 821 (1976); Board of Regents 
v. Roth, 408 U.S. 564, 566 n.1 (1972) (the appointment letter is ‘‘the equivalent of an 
employment contract’’). 

' Telephone interview with Rev. Charles Curran (Oct. 8, 1986). 

Most contracts incorporate the faculty handbook and governing rules into the 
contract. See Note, supra note 16, at 827, 830-31; Green v. Howard Univ., 412 F.2d 
1128, 1133 (D.C. Cir. 1969); Krynicky v. University of Pittsburgh, 560 F. Supp. 803, 806 
(W.D. Pa. 1983); see also Malin & Ladenson, University Faculty Members’ Right to 
Dissent: Toward a Unified Theory of Contractual Constitutional Protection, 16 U.C. Davis 
L. REv. 933 (1983); Finkin, Regulation by Agreement: The Case of Higher Education, 65 
Iowa L. REv. 1119, 1146 (1980). Many universities have either modeled or expressly 
adopted as their terure policies the 1940 Statement of Principles on Academic Freedom 
and Tenure of the Association of American Colleges and the American Association of 
University Professors, and many courts have cited it as the standard definition of tenure. 
Malin & Ladenson, supra, at 933, 938; C. BysE & L. JoUGHIN, TENURE IN AMERICAN HIGHER 
EDUCATION 171 (1959). 

For the purpose of this article, it will be assumed that Curran’s contract incorporates 
Catholic University’s Faculty Handbook. Father Curran may also argue that the court 
should incorporate the tradition of academic tenure into the contract either by reference 
or implication. See Green v. Howard Univ., 412 F.2d at 1135 (‘‘Contracts are written, 
and are to be read, by reference to the norms of conduct and expectation founded upon 
them. This is especially true of contracts in and among a community of scholars, which 
is what a university is.’’). 

“' Curran, supra note 17, at 205, 206. 

‘* 43 Ohio St. 2d 224, 331 N.E.2d 416, cert. denied, 423 U.S. 1018 (1975). 

“* Id. at 232-34, 331 N.E.2d at 422-23 (the court considered annual salary increases 
as adequate consideration for the amendment in the contract by the change in the 
retirement policy). 

‘+ The Rehor court found that a university bylaw stating that the board of trustees 
shall from time to time adopt such rules and regulations governing the appointment and 
tenure of the faculty as the board of trustees deems necessary, includes a reservaton of 
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When a university adopts a tenure system, it restricts its power to 
dismiss a tenured professor.** These restrictions, designed to give pro- 
fessors freedom to pursue studies and teaching without the threat of 
arbitrary dismissal, represent the central purpose of tenure.** Catholic 
University has a tenure plan which allows it to terminate Curran’s 
contract only for financial exigency of the university, Curran’s inability 
to perform for medical reasons, cessation of Curran’s ecclesiastical 
obligations, and cause.?” Cause for dismissal includes demonstrable 
incompetence or dishonesty in teaching or research, manifest neglect 
of duty, or other adequate cause,2* which suggests how serious conduct 
must be to constitute ‘‘adequate cause’’ for dismissal. A court must 
find a cause touching the qualifications and performance of the profes- 
sor’s duties and showing that individual unfit for the position.*? The 
court would then consider whether withdrawal of Father Curran’s 
canonical mission falls within the university definition of just cause. 

Courts have not limited ‘‘incompetency’’ to lack of substantive 
knowledge,” but rather apply it to a variety of general actions which 
imply incompetence in light of the unique facts before it.’' But despite 





the right to change the retirement age of the faculty. Id. at 233, 331 N.E.2d at 422. The 
corresponding bylaw adopted by Catholic University states ‘‘Condition for appointment 
and grounds and procedures for removal shall be stipulated in the Faculty Handbook as 
set forth by the Board of Trustees.’’ Bylaws, supra note 12, at Part II, § 6(II), art. 7. 

** Brown, Tenure Rights in Contractual and Constitutional Context, 6 J.L. & Epuc. 
279, 280-81 (1977). 

 Browzin v. Catholic Univ. of Am., 527 F.2d 843, 846 (D.C. Cir. 1975). 

‘ The Catholic University of America, The Faculty Handbook, Faculty Appoint- 
ments, Part Il, § 4, art. 21-24 (1980)[hereinafter Faculty Appointments]. See State ex rel 
Richardson v. Board of Regents, 70 Nev. 144, 261 P.2d 515, 517 (1953)(‘‘cause’’ means 
legal cause and not merely any cause deemed sufficient). 

““ Faculty Appointments, supra note 27, Part II, § 4, art. 24. The Commission on 
Academic Tenure in Higher Education has similarly defined adequate cause as (1) 
demonstrated incompetence or dishonesty in teaching or researct (2) substantial and 
manifest neglect of duty; and (3) personal conduct which substantially impairs the 
individual's fulfillment of his or her institutional responsibilities. Matheson, Judicial 
Enforcement of Academic Tenure: An Examination, 50 Wasu. L. REv. 597, 605 (1975). 

The American Association of University Professors recommends that adequate cause 
for dismissal relate directly and substantially to the fitness of faculty members as 
professionals. 1982 Recommended Institutional Regulations on Academic Freedom and 
Tenure, 63 ACADEME 15a, 18a (1983). See also Browzin v. Catholic Univ. of Am., 527 
F.2d 843, 846-47 (D.C. Cir. 1975). 

“ See Brown, supra note 25, at 279. 

“ Board of Pub. Educ. School Dist. of Philadelphia v. Beilan, 386 Pa. 82, 89, 125 
A.2d 327, 334 (1956), aff'd, 357 U.S. 399 (1958). 

" Rosenberger & Plimpton, Teacher Incompetence and the Courts, 4 J.L. & Epuc. 
468, 471-72 (1975). Courts have employed ‘‘incompetency’’ to mean disqualification, 
inability, incapacity, hack of ability or fitness to discharge the required duty and have 
tended to define incompetence in light of the unique facts before it. See, e.g., Blunt v. 
Marion County School Bd., 366 F. Supp. 727 (M.D. Fla. 1973), af | 515 F.2d 951 (5th 
Cir. 1975) (court affirmed dismissal of teacher who had not changed teaching methods in 
25 years, exhibited inadequate knowledge of subject matter and used poor teaching 
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the variety and individuality of the cases raising issues of incompetency, 
no reported cases address a situation similar to Father Curran’s, in 
which the failure of the tenured employee to meet particular religious 
criteria allegedly constitutes just cause for the dismissal. If the univer- 
sity does not classify this as ‘‘demonstrable incompetence,’’ it must 
look to the catch-all category ‘‘adequate cause.’’ The absence of cases 
in either area, however, may indicate the unwillingness of courts to 
adjudicate cases involving questions of religious doctrine rather than 
the non-existence of such situations. Moreover, the fact that Father 
Curran needs no canonical mission to teach in a department without 
pontifical statuts may act in his favor because the university must then 
show something more than loss of teaching license to prove the requisite 
cause for dismissal. 


B. Father Curran’s Due Process Rights 


Father Curran might also look to any due process owed him by 
the university if he pursues his legal rights through the civil courts. 
This section will explore what rights to due process Father Curran may 
have under his contract and the United States Constitution. 


1. Contractual Due Process 
All colleges and universities maintain internal procedures through 


which a tenured professor may challenge a dismissal before seeking 
judicial review of the action.*? The procedure usually provides for a 
hearing before a group of the professor’s peers, which advises the 
institution’s president or governing board in making the final decision." 
Father Curran has requested the due process procedures the Ecclesiast- 
ical Statutes give faculty when the Chancellor initiates mission with- 
drawal.** Father Curran will benefit from extensive procedural rights 





practices); Chung v. Park, 377 F. Supp. 524 (M.D. Pa. 1974), aff'd, 514 F.2d 382 (3d 
Cir.), cert. denied, 423 U.S. 948 (1975); Davis v. University of Kansas City, 129 F. Supp. 
716 (W.D. Mo. 1955)(adequate cause for dismissal found when associate professor refused 
to answer university officials’ questions about affiliation to Communist Party); Board of 
Pub. Educ. School Dist. of Philadelphia v. Beilan, 386 Pa. 82, 91, 125 A.2d 327, 331 (1956) 
(refusal of teacher to answer superior’s questions about his political affiliation bore directly on 
competence as a teacher), aff'd, 357 U.S. 399 (1958). 

Moreover, courts rely on a pattern of reasons rather than only one: ‘‘In virtually no 
case has a single reason been used as the basis for dismissal. Certainly then reasons 
must be substantial and specific and directly related to teaching, rather than being 
arbitrary and capricious or general and vague.’’ Rosenberger & Plimpton, supra, at 477. 

* A professor ordinarily must satisfy these internal remedies first. See Note, supra 
note 16, at 827, 831; see also Krynicky v. University of Pittsburgh, 560 F. Supp. 803, 
807 (W.D. Pa. 1983). 

‘* See Note, supra note 16, at 827, 831. 

“Ecclesiastical Statutes, supra note 8, at Section V, art. 8.2. See Curran, supra 
note 17, at 205. A footnote to art. 8.2 describes the process to be used: ‘“The procedures 
are for dismissal for cause initiated by the President, which are applicable mutatis 
mutandis to withdrawal of the canonical mission when initiated by the Chancellor.” 
Ecclesiastical Statutes, supra note 8, at Section V, art. 8.2 n. Mutatis mutandis is defined 
as ‘‘with the necessary changes in detail.’ BLack’s Law Dicnonary 919 (5th ed. 1979). 
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given by Catholic University,** but it is not clear what form the process 
will take or who will determine which process to use.** Because Catholic 
University has never conducted this process under these statutes, many 
critical procedural issues, such as who will make the ultimate decision, 
are not decided.*” The university must follow its procedural standards 
explicitly, except where the parties waive them.” If Father Curran 
determines that the university has not afforded him standards guaran- 


teed in his contract, he may charge breach of that contract in a civil 
suit. 


2. Constitutional Due Process 


If Curran believes that Catholic University provides inadequate 
procedure, he may attempt to establish a constitutional due process 
right under the fifth amendment. Curran may also allege violation of 
his first amendment right to academic freedom using the same argu- 
ment. To obtain relief under the Constitution, Curran must establish 
that Catholic University, although a private institution, so impacts upon 
the public or maintains enough of the essential features of governmental 
bodies as to be engaged in governmental action for constitutional 
purposes.*" 





'’ Faculty Appointments, supra note 24, Part Il, § 4, art. 24(b). These rights include 
a hearing before an ad hoc committee appointed by the Academic Senate. The University 
bears the burden of proof; Curran has the right to an academic advisor and counsel at 
the hearing and may confront and present witnesses. Id. at art. 24(e), (h), (j), (k). See 
also Browzin v. Catholic Univ. of Am., 527 F.2d 843, 846-47 (D.C. Cir. 1975). 

“ First, the University has not announced whether Curran faces withdrawal of his 
license to teach or dismissal. See Curran, supra note 17, at 205. Second, it is unknown 
how the University will interpret mutatis mutandis in art. 8.2 in applying the dismissal 
process to the mission withdrawal. Telephone interview with Rev. Charles Curran (Oct. 
8, 1986). 

While the dismissal process entrusts the Board of Trustees with the final decision, 
the Chancellor alone under the Ecclesiastical Statutes initiates and presumably determines 
withdrawal of a professor’s mission if that professor does not request due process. The 
question then arises whether mutatis mutandis means that the Chancellor would replace 
the Board of Trustees in making the final decision. It would seem from the paraliel 
structure of art. 8.2’s footnote that the drafters intended to give the Chancellor the 
President's role in dismissal procedure. Ecclesiastical Statutes, supra note 8, at Section 
V, art. 8.2 n. Given the role of the President in the dismissal process as essentially 
representing the University, this change would represent a smaller deviation from the 
dismissal process than the change in the final decision-maker. Faculty Appointments, 
supra note 27, Part II, § 4, art. 24(b), (0), (p), (q) (the President commences the process 
with a statement of grounds for dismissal, consults with the committee and faculty 
member on the private/public nature of the hearing, receives the committee decision and 
hearing record, can reject with written reasons a committee’s conclusion that the Uni- 
versity did not establish cause, and transmits the reports to the Board of Trustees). 

“ Matheson, supra note 28, ai 597, 615. 

” See Greenya v. George Washington Univ., 512 F.2d 556, 559 (D.C. Cir. 1975)(plaintiff 
did not show that the university had sufficient government involvement to trigger 
application of the first and fifth amendments), cert. denied, 423 U.S. 995 (1975); Granfield 
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Rather than adopting a unitary test for determining when govern- 
mental action exists, the United States Supreme Court has used several 
approaches whose application depends on the circumstances pre- 
sented.*° Two approaches relevant to the Curran matter are the ‘‘symbiotic 
relationship’’ test and the ‘‘nexus’’ test.*1 

Father Curran could not demonstrate the level of government in- 
volvement necessary to establish the requisite symbiotic relationship 
between the government and the university.*2 Although Catholic Uni- 
versity does receive government funds, those received comprise less 
than one-third of its budget.*? Moreover, the government can exercise 
no control or supervision over the programs to which the funds are 
contributed.** In short, the government has not extended sufficient con- 
tacts or influence on Catholic University to establish the appropriate 
state-private relationship under the required test. 

Under the second relevant approach, the nexus test,** Curran must 
establish a ‘‘sufficiently close nexus between the state and the chal- 





v. Catholic Univ. of Am., 530 F.2d 1035, 1046 (D.C. Cir. 1976)(the traditional govern- 
mental action theory equals state action in a fourteenth amendment context), cert. denied, 
429 U.S. 821 (1976); see also State v. Schmid, 84 N.J. 535, 543-44, 423 A.2d 615, 
619 (1980), appeal dismissed, 455 U.S. 100 (1982). 

” Krynicky v. University of Pittsburgh, 742 F.2d 94, 98 (3d Cir. 1984), cert. denied, 
105 S. Ct. 2018 (1985). 

"Id. The ‘‘public function’’ test comprises a third test. Marsh v. Alabama, 326 
U.S. 501 (1946), presents the most definitive statement of this doctrine. In Marsh, the 
Court held that a municipality operates as a governmental function irrespective of whether 
it is privately or publicly owned. 326 U.S. at 507. 

Although courts have extended this doctrine to cover parks, political parties, and 
other non-public instrumentalities, they have shown reluctance in applying it to private 
colleges and universities. See Thigpen, The Application of Fourteenth Amendment Norms 
to Private Colleges and Universities, 11 J.L. & Epuc. 171, 184 (1982); Schubert, State 
Action and the Private University, 24 Rutcers L. Rev. 323, 328 (1970). Generally, plaintiffs 
have not successfully analogized a university community to the company town in Marsh. 
See, e.g., Brownley v. Gettysburg College, 338 F. Supp. 725 (M.D. Pa. 1972); Pendrell 
v. Chatham College, 370 F. Supp. 494 (W.D. Pa. 1974). But see Belk v. Chancellor of 
Washington Univ., 336 F. Supp. 45 (E.D. Mo. 1970). 

A fourth test, the ‘‘state compulsion’’ analysis has been used in cases where the 
state, by its law, has compelled a particular act. Krynicky, 742 F.2d at 98 n.4. 

“ A symbiotic relationship triggering governmental action, as developed in Burton 
v. Wilmington Parking Authority, 365 U.S. 715 (1961), arises when ‘‘the State has so 
far insinuated itself into a position of interdependence with . . . [the acting party] that 
it must be recognized as a joint participant in the challenged activity ....’’ Id. at 725. 
In Burton, the Court held that the refusal of a restaurant located in a public garage to 
serve blacks constituted state action. The Court stressed both the location of the restaurant 
on public property and the rent paid by the restaurant to help support the garage. Id. at 
723. See also Rendell-Baker v. Kohn, 457 U.S. 830 (1982) (no Burton symbiotic relation- 
ship existed because school’s fiscal relationship with state did not differ from that of 
many contractors performing services for the government); cf. Krynicky v. University of 
Pittsburgh, 742 F.2d at 102 (court distinguished Rendell-Baker and found symbiotic 
relationship between state and universities based on state statute accepting responsibility 
for the institutions). 

‘** See Spark v. Catholic Univ. of Am., 510 F.2d 1277, 1279 (D.C. Cir. 1975). 

@ Id. 

** Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974), set forth this test. In 
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lenged action of the regulated entity so that the action of the latter may 
be fairly treated as that of the state itself.’’** Therefore, to show that a 
sufficient connection exists for fifth amendment or other constitutional 
protections, he must find a closer nexus than the heavily regulated, 
but privately-owned utility in Jackson v. Metropolitan Edison Co. 
Factors he may marshal for support include: whether the institution 
received government funds; the extent of government control and reg- 
ulation; and whether the university performs a ‘‘public function’’. 
While public funding is very important to trigger governmental action, 
it alone is insufficient to show the requisite exercise of influence in 
university decision-making.*” The federal government exercises minimal 
control or supervision over those funds it does grant to Catholic Uni- 
versity. Likewise, Curran would need to demonstrate more government 
control and involvement than a corporate charter or tax-exempt status 
to carry his burden of establishing government action.* 





Jackson, the plaintiff sued Metropolitan, a private utility, when it terminated her electrical 
service. She argued that the utilty must give her notice, hearing and an opportunity to 
pay any amount due before discontinuing service. Id. at 347. The plaintiff presented 
several factors which, when taken together, led to the requisite nexus: (1) monopoly 
status of the defendant in the state; (2) provision of ‘‘public function’’ by defendant; (3) 
specific authorization and approval of the termination practice by the state; and (4) 
existence of a symbiotic relationship between the utility and the state. Id. at 351-55. The 
Court rejected each in turn, concluding that the connection between the utility’s action 
and Pennsylvania did not suffice to attribute the utility’s conduct to the state for fourteenth 
amendment purposes. Id. at 358. 

See also Rendell-Baker v. Kohn, 457 U.S. 830 (1982). Higher education cases 
employing the nexus doctrine include Krohn v. Harvard Law School, 552 F.2d 21 (1st 
Cir. 1977); Robinson v. Davis, 447 F.2d 753 (4th Cir. 1971), cert. denied, 405 U.S. 979 
(1972); Powe v. Miles, 407 F.2d 73 (2d Cir. 1968); Cannon v. University of Chicago, 406 
F. Supp. 1257 (N.D. Ill. 1976), aff'd, 559 F.2d 1063 (7th Cir. 1976), rev’d on other 
grounds, 441 U.S. 667 (1979); Stewart v. New York Univ., 430 F. Supp. 1305 (S.D.N.Y. 
1976); Rowe v. Chandler, 332 F. Supp. 336 (D. Kan. 1971). See generally Thigpen, supra 
note 41, at 195-201; Annotation, Action of Private Institution of Higher Education as 
Constituting State Action, or Action under Color of Law, for Purpos of Fourteenth 
Amendment and 42 U.S.C.A. § 1983, 39 A.L.R. Fep. 601 (1978). 

* Jackson, 419 U.S. at 351. 

*” Spark v. Catholic Univ. of Am., 510 F.2d 1277, 1279 (D.C. Cir. 1975). In that 
case, the court found that federal revenues received by the university (totaling 25% of 
its budget) did not so involve the federal government in the university as to subject the 
university to constitutional requirements. Id. at 1281. Spark, a tenured professor, charged 
that the university impermissibly dismissed him for exercising his first amendment rights. 
The court held that, where question of race is not involved, a party must demonstrate 
that the government exercises some form of control over the actions of the private entity 
and that the plaintiff could not meet the test because the funding statutes forbade federal 
government control or supervision of the university's activities. Id. at 1281. See also 
Greenya v. George Washington Univ., 512 F.2d 556, 560 (D.C. Cir. 1975)(‘‘With the 
possible exception of racial discrimination by recipients of government funding, we 
believe that mere financial support for particular projects also represents insufficient 
government involvement.’’), cert. denied, 423 U.S. 995 (1975). See generally Schubert, 
supra note 41, at 323, 341-45. 

“ See Greenya v. George Washington Univ., 512 F.2d 556 (D.C. Cir. 1875), cert. 
denied, 423 U.S. 995 (1975). In Greenya, a part-time off-campus instructor sued for 
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Therefore, while Father Curran could not raise a successful consti- 
tutional claim because of the absence of a symbiotic relationship or 
sufficient nexus with the university, he may meet with more success 
under a breach of contract claim. The degree of success, however, may 


depend upon factual circumstances that will develop during the coming 
weeks. 


III. FREE EXERCISE RIGHTS 


We now examine whether court enforcement of Father Curran’s 
contract will intrude upon Catholic University’s first amendment free 
exercise rights.*® Historically, courts have refrained from adjudicating 
disputes between members or factions of a religious organization.*” A 
judicial determination would simultaneously establish one view as 
correct and inhibit the free exercise rights of the opposing faction, thus 
violating both religion clauses of the first amendment."' 

Against this tradition of judicial non-interference in internal eccle- 
siastical disputes, courts may refuse to adjudicate Father Curran’s 
claims. Curran’s claims could center around his tenure contract to teach 
theology. The licensing requirement to teach theology, philosophy, or 
canon law, and the revocation of this license involve matters of purely 





violation of his civil rights, for common law defamation, wrongful termination and breach 
of contract when the university refused to renew his contract. The District of Columbia Cir- 
cuit Court of Appeals found that neither the government grant of the University’s corporate 
charter not its tax-exempt status involved the state to any significant degree in managing 
or promoting the institution. Id. at 559. 

* The first amendment provides in relevant part: ‘‘Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof... .’’ 
U.S. Const. amend. I. 

“ See Watson v. Jones, 80 U.S. (13 Wall.) 679, 727-29, (1872) (the first U.S. Supreme 
Court case involving an internal ecclesiastical dispute whereby the Court held that 
decisions of the highest church judicatories on a matter of ecclesiastical faith or discipline 
must be accepted by secular courts as final and binding. Watson represented the first 
step in the Supreme Court’s delineation of a church’s first amendment right to control 
its internal affairs in accordance with its duly established beliefs.) See Note, The 
Boundaries of a Church’s First Amendment Rights as an Employer, 31 Case W. Res. L. 
REv. 363 (1981); Adams & Hanlon, Jones v. Wolf: Church Autonomy and the Religion 
Clauses of the First Amendment, 128 U. Pa. L. REv. 1291 (1980). 

See also Gonzales v. Roman Catholic Bishop, 280 U.S. 1 (1929), in which the 
Supreme Court expressly recognized a church's right to control its internal affairs. The 
Court stated that the decision on ecclesiastical matters such as the appointment of a 
chaplain and the church-prescribed qualifications for the post made by church tribunals 
were to be accepted as conclusive by secular courts. 

After application of the first amendment to the states, the Supreme Court established 
in Kedroff v. Saint Nicholas Cathedral, 344 U.S. 94, 107-08 (1956), a church’s right to 
appoint or discharge clergy in accordance with its doctrines. Essentially, the Court held 
the rights of the corporate religious body to be of great importance in order to best 
comply with the first amendment’s goal of protecting churches from secular interference. 

See generally Ellman, Driven from the Tribunal: Judicial Resolution of Internal 
Church Disputes, 69 Cauir. L. REv. 1380 (1981). 

*' See supra note 49 and accompanying text. 
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internal religious doctrine. Since Catholic University derives its pon- 
tifical status from the Vatican, Church leaders may think it necessary 
to impose stricter control and more careful guidance than is ordinarily 
required of other Catholic schools, so that those chosen to expound its 
views will not stray from its religious doctrines.*? Thus, any attempt 
to enforce the licensing dimension of Curran’s contract may burden 
Catholic University’s free exercise rights with respect to the hiring of 
its religious personnel. Given the constitutional history of judicial 
deference to church regulation of its internal affairs, such an argument 
would probably succeed. 

In further support of its stand against secular interference in church 
matters, the United States Supreme Court has held that hierarchical 
authorities of a church cannot be overruled in their decisions, even 
when such decisions are ‘‘arbitrary’’ or contrary to the church’s own 
rules.** A determination by the courts of what is ‘‘arbitrary’’ would 
require an inquiry into the canonical or ecclesiastical law of that 
church’s governing body.** This suggests that even though Father 
Curran may invoke mandatory administrative procedures and be found 
suitable to teach Catholic theology by an ad hoc committee of his peers, 
a decision to the contrary by Catholic University, sanctioned by the 
Vatican, may conclusively bind the secular courts. The close connection 
between the licensing requirements and the eligibility to teach theology 
would necessitate a ‘‘hands off’’ attitude by the courts. Because the 
Vatican selects and licenses those who teach at its pontifical schools, 
arguably it alone’should determine the eligibility and fitness of those 
professors, effectively foreclosing Curran’s claims against Catholic Uni- 
versity. 

The underlying rationale of church autonomy, however, does not 
appear explicitly in modern decisions.** The cases have instead balanced 
the interests of church and state. The Court has employed a two part 
balancing test in such free exercise cases:* first, the plaintiff must 
show that the regulation placed some real burden on his exercise of 
religious beliefs; and second, such a burden will be upheld only if the 
state employed the means least restrictive on the religious practice.*’ 





** See supra note 9 and accompanying text. 

“* In Serbian Eastern Orthodox Church v. Milivojevich, 426 U.S. 696 (1976), the 
hierarchical church replaced one of its higher ranking ministers in violation of its own 
internal procedures. The Supreme Court ruled that the decision to defrock one of its 
clerics was of purely ecclesiastical concern made by the religious bodies of the church 
vested with such authority. Id. at 717-18. See also Hutchison v. Thomas, 789 F.2d 392 
(6th Cir. 1986); Simpson v. Wells Lamont Corp., 494 F.2d 490 (5th Cir. 1974). 

“4 See Serbian Eastern Orthodox Church, 426 U.S. 696. 

** Serbian Eastern Orthodox Church, id, is an exception. 

“ In Braunfeld v. Brown, 366 U.S. 599 (1961), the Court upheld Sunday closing 
laws as applied to Orthodox Jews whose beliefs required them to observe another day as 
the Sabbath. 

Id. at 621-22. Sherbert v. Verner, 374 U.S. 398 (1963), continued to apply the 
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Of particular relevance to Father Curran’s situation is the applica- 
tion of this balancing test to cases involving the church as an em- 
ployer.** These cases have expressly found that state enforcement of 
certain statutes or hiring practices infringes on the free exercise of the 
church’s religious beliefs, if there were no overriding government or 
state interests.*° These decisions lead one inevitably to conclude that 
the courts will not likely accept jurisdiction over Father Curran’s claims, 
because enforcement of the employment contract would require the 
court to inquire into the Vatican’s licensing practices and the appro- 
priateness of religious criteria for teaching theology at Catholic Uni- 
versity. This they have consistently refused to do. 

Despite this historical exclusion of claims involving religious cri- 
teria in employment contracts, however, courts could apply a third line 
of reasoning to Father Curran’s claims. The ‘‘neutral principles of law’’ 
approach has been used where a standard, noncontroversial body of 
law can resolve internal church disputes.’ Courts employ this approach 





balancing test in free exercise analysis. The Court invalidated a state statute which denied 
unemployment benefits to plaintiff because it forced her to choose between receiving 
state benefits or adhering to her religious beliefs. 

Wisconsin v. Yoder, 406 U.S. 205 (1972), is similar. The parents’ refusal to send 
their children to school beyond the eighth grade was found to be based on valid religious 
beliefs which were burdened by Wisconsin’s compulsory secondary education law. 

“ In Rayburn v. General Conference of Seventh-Day Adventists, 772 F.2d 1164 (4th 
Cir. 1985), the court specifically held that ‘‘churches have the power to decide for 
themselves, free from state interference, matters of church government as well as those 
of faith and doctrine. The right to choose ministers without government restriction 
underlies the well-being of religious community, for perpetuation of a church’s existence 
may depend upon those whom it selects to preach its values, teach its message, and 
interpret its doctrines. . . ."’ (quoting from Kedroff, supra note 50, at 116). 

In Maguire v. Marquette Univ., 627 F. Supp. 1499 (E.D. Wis. 1986), the court held 
it lacked jurisdiction to review Marquette’s decision not to hire plaintiff as professor of 
theology because plaintiff's views on abortion did not adhere to Catholic theology. The 
court reasoned that if it ordered the school to hire plaintiff, it would be imposing its 
interpretation of Catholicism on the University and its students. ‘‘Such a ruling would 
not only interfere with the theology department's right to freely exercise its religion 
through the explication and analysis of Catholicism and other religions, but would also 
result in a governmental imprimatur of approval on a particular set of beliefs as Catholic."’ 
Id. at 1503. 

See also McClure v. Salvation Army, 460 F.2d 553 (5th Cir. 1972) (application of 
Title VII to employment relationships existing between Salvation Army and plaintiff, a 
church and its ministers, would result in an encroachment by the state into an area of 
religious freedom which it is forbidden to enter by the first amendment). 

“ But see Dayton Christian Schools, Inc. v. Ohio Civil Rights Comm’n, 766 F.2d 
932 (6th Cir. 1985), rev’d, 106 S. Ct. 2718 (1986) (holding that state’s interest in elimi- 
nating sex discrimination was sufficiently important so that abstention was required of 
district court pending state administrative agency resolution). 

“ Although the concept was introduced as dictum in Presbyterian Church v. Mary 
Elizabeth Blue Hull Memorial Presbyterian Church, 393 U.S. 440 (1969), it was first 
expressly endorsed in Jones v. Wolf, 443 U.S. 595 (1979). Jones involved a dispute over 
church property between two factions, one of whom had split from the main hierarchical 
church organization. The Supreme Court noted that although ‘‘the first amendment 





1987} THE CURRAN CONTROVERSY 387 


to adjudicate disputes involving church property and one state supreme 
court has extended it to employment contracts.*1 This extension indicates 
that a litigant, such as Father Curran, may find some support for his 
claims by appealing to neutral principles of contract law. A court may 
be able to limit its review to the employment contract itself or the letter 
of appointment, and determine Father Curran’s rights under the appli- 
cable body of secular law. Jurisdiction in such a case would depend 
on ‘‘whether the resolution of the dispute would have involved doc- 
trinal matters of the Roman Catholic Church.’’ That Father Curran’s 
contract does not include any religious criteria on its face“ could allow 
court enforcement of the contractual provisions without entanglement 
in religious issues. However, the attempt to extricate the contractual 
provisions in Father Curran’s case from the religious issues may prove 
difficult, because Catholic University requires a professor to possess a 
canonical mission from the Vatican to teach in any of its pontifical 
schools."* Such a license is given only if the Holy See determines that 
the professor is ‘‘suitable’’ to teach.** In Father Curran’s case, the 
Vatican has already determined his unsuitability to teach theology. In 
effect, this would seem to make it impossible for a court to enforce 





severely circumscribes the role that civil courts may play in resolving church disputes, 

. there is no mandate in the first amendment that a state must follow particular 
procedures to resolve church property disputes.’’ Id. at 602. In fact, the Court reiterated 
that ‘‘a State may adopt any one of various approaches for settling church property 
disputes so long as it involves no consideration of doctrinal matters, whether the ritual 
and liturgy of worship or tenets of faith.’’ Id. It held that a state is constitutionally 
entitled to adopt neutral principles of law as a means of adjudicating a church property 
dispute. Such an approach requires a court to examine certain religious documents in 
purely secular terms for language delineating the property rights. See generally Adams 
& Hanlon, supra note 50. 

“' In Reardon v. LeMoyne, 454 A.2d 428 (N.H. 1982), the New Hampshire Supreme 
Court applied contract law to settle a termination dispute between a parochial school 
and its faculty. Plaintiffs were four nuns employed by a parochial school who were dis- 
missed by the Bishop of the Archdiocese, the superintendent of the Diocese schools, and 
the School Board. The trial court based its dismissal of the suit against the three 
defendants on the ground that the first amendment precluded the court’s assumption of 
jurisdiction over them. The New Hampshire Supreme Court held that an adjudication of 
plaintiffs’ contractual rights was not inappropriate as long as a ‘‘neutral principles of 
law’’ approach was used. This would involve the court’s examination of the pertinent 
contractual provisions and evaluation of supporting extrinsic evidence in cases of am- 
biguity, determination of whether any breach has occurred, and finally issuance of 
appropriate remedies. Id. at 432. 

“: Id. at 431. ‘‘Religious entities, however, are not totally immune from responsibility 
under the civil law. In religious ccntroversies involving property or contractual rights 
outside the doctrinal realm, a court may accept jurisdiction and render a decision without 
violating the first amendment.” 

“* It should be noted that the contract or letter of appointment may incorporate by 
reference the Faculty Handbook which includes the Ecclesiastical Statutes. See supra 
note 20 and accompanying text. 

“' See supra note 9 and accompanying text. 

“> See supra notes 8 & 9 and accompanying text. 


4 
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Father Curran’s contract rights, since such rights appear to be condi- 
tioned on a license awarded only after resolution of the parties’ disputes 
over internal religious doctrines and beliefs. 


IV. ACADEMIC FREEDOM 


The vitality of academic freedom at all Catholic universities is one 
of the most important concerns raised by the Curran controversy. Father 
Curran recently asserted that the majority of leaders of American Cath- 
olic universities, including the president of Catholic University, have 
claimed that the Church intervention in the hiring, promotion and 
termination of faculty violates academic freedom principles.** These 
principles have substantial legal and policy implications for both the 
Curran controversy and the future autonomy of Catholic colleges and 
universities. 


A. Legal Implications 


The concept of academic freedom has great impact in American 
constitutional law.’ In the landmark case of Sweezy v. State of New 
Hampshire,** the United States Supreme Court noted that a professor’s 


right to lecture was safeguarded by the Bill of Rights and the fourteenth 





“ Text of Father Curran’s Statement, Long Island Catholic, Aug. 28, 1986, at 8, 
col. 1 (press conference). In 1967, twenty-six leaders in Catholic higher education signed 
the Land O’Lakes Statement, a proclamation on ‘‘The Nature of the Contemporary Catholic 
University.’’ The seminar participants included the presidents and representatives of 
several major American Catholic institutions, including Boston College, Catholic Univer- 
sity, Georgetown University, and the University of Notre Dame. The statement vigorously 
advocated the importance of academic freedom within Catholic institutions: 

The Catholic university today must be a university in the full modern sense 

of the word, with a strong commitment to and concern for academic excellence. 

To perform its teaching and research functions effectively, the Catholic univer- 

sity must have a true autonomy and academic freedom in the face of authority 

of whatever kind, lay or clerical, external to the academic community itself. 

To say this is simply to assert that institutional autonomy and academic freedom 

are essential conditions of life and growth and indeed of survival for Catholic 

universities as for all universities. 

Curran, Academic Freedom: The Catholic University and Catholic Theology, 23 ACADEME 
126, 129 (1980). 

87 See, e.g., Developments in the Law—Academic Freedom, 81 Harv. L. REv. 1045 
(1968); Comment, Preventing Unnecessary Intrusions on University Autonomy: A Proposed 
Academic Freedom Privilege, 69 Cauir. L. REv. 1538 (1981). 

88 354 U.S. 234 (1957), emphasized in Keyishian v. Board of Regents of the Univ. of 
the State of N.Y., 385 U.S. 589 (1967); Developments in the Law—Academic Freedom, supra 
note 67, at 1045, 1073. In Sweezy, the Court reversed a contempt conviction of a professor 
who refused to answer questions propounded by the New Hamphsire Attorney General con- 
cerning the content of certain of the professor’s lectures. 
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amendment.“ Courts have also recognized, however, that academic 
freedom is not an absolute right in the face of legitimate state interests.”” 
In Keddie v. Pennsylvania State University,”' the court declared that 
academic freedom does not provide ‘‘a license for uncontrolled expres- 
sion or activity at variance with established curricular content.’’” 

In Father Curran’s situation, however, the allegedly interfering 
entity is not the state, but the Catholic Church, which could present a 
feasible argument that the Keddie tests support its interference with 
Father Curran’s academic freedom.”* Moreover, Catholic University’s 





“ Sweezy, 354 U.S. at 250. The Court ruled that the state could not review the 
lecture’s content because it invaded the petitioner's liberties of academic freedom and 
political expression. In an opinion written by Chief Justice Warren, the Court embraced 
the right of academic freedom by stating, ‘‘[s]cholarship cannot flourish in an atmosphere 
of suspicion and mistrust. Teachers and students must always remain free to inquire, to 
study and to evaluate, to gain new maturity and understanding; otherwise our civilization 
will stagnate and die.’’ Id. 

The Court reaffirmed the constitutional commitment to academic freedom ten years 
later in Keyishian, 385 U.S. 589 (1967). The Court struck down a New York statute 
which treated ‘‘treasonable or seditious’’ words spoken within the classroom as grounds 
for removal from the public school system or state employment. Declaring that ‘‘[ojur 
{njation is deeply committed to safeguarding academic freedom,”’ id. at 603, the Court 
again recognized that the right of academic freedom was protected from state ir*=rvention. 
The Court stated further that ‘‘[t]he classroom is peculiarly the marketplace o1 .weas. The 
Nation’s future depends upon leaders trained through wide exposure of ideas which 
discovers truth out of a multitude of tongues, [rather] than through any kind of author- 
itative selection.’’ Id. 

™ See In re Dinnan, 661 F.2d 426 (5th Cir. 1981), holding that academic freedom 
could not be used to give an institution of higher learning carte blanche to practice 
employment discrimination. The Court rejected a professor’s contention that academic 
freedom principles sheltered him from revealing how he voted on an associate professor’s 
application for promotion when the evidence suggested a discriminatory motive. 

*' 412 F. Supp. 1264 (M.D. Pa. 1976). In this case, a nontenured assistant professor 
unsuccessfully brought a civil rights action against university authorities seeking damages, 
declaratory relief and injunctive relief because of denial of tenure. The professor claimed 
that the university had impermissibly penalized him for his political involvement and 
criticism of the United States government. 

Id. at 1270. In order to ensure the proper functioning of the university, the court 
ruled that the following legitimate state interests may limit the right of a state university 
professor to say and do what he pleases: 

1) the need to maintain discipline or harmony among co-workers; 

2) the need for confidentiality; 

3) the need to curtail conduct which impede the teacher’s proper and 
competent performance of his daily duties; 

4) the need to encourage a close and personal relationship between the 
employee and his superiors, when that relationship calls for loyalty and con- 
fidence; 

5) the need . . . to prevent the use of the classroom by a teacher deliberately 
to proselytize for a personal cause ... ; [or] 

6) the need to prevent activities disruptive of the educational process and 
to provide for the orderly functioning of the university. 

Id. at 1271. 
** With the exception of the second factor (the need for confidentiality), Catholic 
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status as a private institution further insulates it from any constitutional 
claim of wrongful interference with academic freedom, which currently 
applies almost exclusively to public education.”* Catholic University 
could probably defend itself against Father Curran’s academic freedom 
claim without resorting to the free exercise clause.”* Although a court 
of law would probably uphold Catholic University’s actions, these 
actions have serious implications for other Catholic universities. 


B. Policy Implications 


The Curran controversy provokes several important policy consid- 
erations beyond the legal issues of this particular situation. Father 
Curran argued that ‘‘the academic freedom of the Catholic theologian 
in the university is not only legitimate but in the long run is most 
beneficial for the Catholic institution, for theology, and for the Church.’’” 
He claims that the apostolic constitution, Sapientia Christiana, pro- 
mulgated by Pope John Paul II in 1979 to govern pontifical universities, 
violated these principles of academic freedom.” 

In particular, Father Curran objects to the procedure for revoking 
a professor’s license to teach theology at a pontifical university because 
competency judgments would be made by Church authority and not by 





University could argue that each of the legitimate interests listed in Keddie, supra note 72, 
are applicable in Father Curran’s situation. 

7+ See Developments in the Law—Academic Freedom, supra note 67, at 1045, 1051 
(‘‘[t]leachers and students at private universities have been unable to secure the legal 
protections accorded to their counterparts at public schools and universities primarily 
because the provisions of the fourteenth amendment have not been applied generally to 
private education’’). In order to obtain constitutional relief against a private institution, 
a plaintiff must prove that the institution shares enough of the essential features of 
government bodies as to be engaged in governmental action for constitutioanl purposes. 
See supra note 39 and accompanying text. 

** Even so, a court would almost certainly construe any assertion of Father Curran’s 
academic freedom right to be in direct conflict with Catholic University’s first amendment 
right to supervise the teaching of theological dogma as it sees fit. See supra note 58 and 
accompanying text. 

» Curran, supra note 66, at 126, 132. 

Father Curran wrote: 

On April 15, 1979, Pope John Paul II issued Sapientia Christiana, an 
apostolic constitution containing the new law and regulations for ecclesiastical 
universities which are canonically erected and approved . . . . All those who 
teach diciplines concerning faith or morals must receive a canonical mission 
from the chancellor of the university . . . (art. 27). To acquire a tenured position 
or the highest faculty rank, the candidate needs a declaration of nihil obstat 
from the Holy See (art. 27). Also the doctrine stresses that teachers are to carry 
on their work in full communion with the authentic magisterium of the Church (art. 

26; 70). 

If interpreted literally and without any accomodation to local academic 
conditions, the constitution stands in opposition to the understanding proposed 
in this paper [. . . that academic freedom is vital to a Catholic university]. 

Id. at 134. 
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a professor’s peers.”* Father Curran also warns that a proposed new 
code of canon law would probably apply these provisions to all theology 
professors at Catholic universities.” 

The leaders of nonpontifical Catholic institutions will not likely 
embrace warmly any attempt to govern the tenured status of faculty 
members at all Catholic universities.*° Father Theodore Hesburgh, pres- 
ident of the University of Notre Dame, has argued: 


In an imperfect and fallible world, man cannot, in fact, be 
man—he cannot be true to himself—unless he is free to follow 
any argument, any research, any point of inquiry, wherever it may 
lead. Those in the academy must be free to share their convictions 
and responsible conclusions with their colleagues and students, 
in their teaching and in their writing, without fear of reprisal.*' 


By extending the provisions for the revocation of a theological license 
to nonpontifical Catholic universities, the Church might seriously 
impede a dissenting untenured professor’s ability to share his convictions 





74 


Id. at 135. In his article, Father Curran does not expressly indicate whether he 
believes decisions about a theologian’s competency should be made by his peers within 
the academic community (i.e., in his capacity as a teacher) or by his peers within the 
clerical community (i.e., in his capacity as ‘‘professor’’ of ‘‘the faith’). 

Td. Father Curran correctly predicted that the Vatican would enact similar 
provisions requiring professors who teach disciplines concerning faith or morals at 
Catholic universities not possessing pontifical status to possess an ecclesiastical license. 
Under Church law, Canon 812 states, ‘‘It is necessary that those who teach theological 
disciplines in any institute of higher studies have a mandate from the competent 
ecclesiastical authority.’’ 1983 Cope c.812, tit. III, ch. II]. However, the Church has not 
yet attempted to implement this requirement at any American Catholic university other than 
Catholic University. Interview with Father Richard P. McBrien, Chairman of Notre Dame 
Department of Theology (Oct. 7, 1986). 

“ When Canon 812, supra note 79, was proposed in the 1977 draft of the revised 
Code, it encountered great opposition by the Association of the Catholic Colleges and 
Universities, the Catholic Theological Society of America, and the ‘‘Bishops and Presi- 
dents Committee’’ on the grounds that this mode of ecclesiastical control would: 

(1) have a chilling and stifling effect on theological investigation; 

(2) . . . [violate] the legitimate autonomy of educational institutions; 

(3) ... [possibly] cause conflicts with teachers’ unions or government 
regulations; 

(4) . . . [possibly] jeopardize financial assistanc. “rom the government; 

(5) ... [contain] no provision for the customary procedures in cases of 
removal of professors; 

(6) . . . [possibly] cause a major administrative burden on some bishops; 

(7) ... [seek a purpose] already being accomplished within the academic 
community by the judgment of peers and by conscientious administrators; and 

(8) .. . [be] superfluous because adequate provision is already made [else- 
where in canon law]. 

J. CormDEN, T. GREEN & D. HEINTSCHELL, supra note 7, at 575. 

“' ‘T. HESBURGH, THE HESBURGH PAPERS: HIGHER VALUES IN HIGHER EDUCATION 64 (1979). 
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without fear of reprisal.*2 Nonpontifical Catholic universities such as 
Georgetown, which are privately chartered, might have no alternative but 
to rebuff Vatican inspection of their theology faculities.** 

In the letter informing Father Curran that his teaching license had 
been revoked, Cardinal Ratzinger did not address whether Father Curran 
could teach at a nonpontifical Catholic university.** However, some 
Vatican officials believe that the restricted act of revoking a theology 
professor’s teaching license at a pontifical university opens the way for 
broader efforts to entrench moral teachings as uncontestable."® 

If the Church continues discouraging dissent, it may promote the 
solidification of Catholic teaching into an homogeneous doctrine at the 
cost of a reduced critical evaluation of its moral teachings. The Church’s 
increased suppression of dissent threatens immediately to fuel the 
controversy over the role of academic freedom within Catholic institu- 
tions. The long-term consequences may be still more severe, however, 
if teachers and students of moral theology at American Catholic uni- 
versities are discouraged from engaging in critical analysis. 





*: Interview, supra note 80. Although Father McBrien expressed his belief that 
tenured professors at nonpontifical Catholic universities will not be impeded by these pro- 
visions, Father Curran believes these provisions may cause a ‘‘chilling effect’’ at all levels 
of Catholic theology faculties. 

On the other hand, Cardinal Ratzinger has strongly defended the need for Church 
action against Catholic theologians who dissent in the classroom. Regarding the use of 
the classroom to teach dissent as an ‘‘abuse of power,’’ Cardinal Ratzinger stated, ‘‘This 
abuse is committed whenever that teacher exploits his students by using a position which 
the Church gave him in the first place to encourage them to accept positions which are 
opposed to the teachings of the Church.’’ Decisions Consistent with Cardinal’s View, Long 
Island Catholic, Aug. 21, 1986, at 6, col. 6. 

“* Yoder, Father Curran: Odd Prey for the Vatican, Wash. Post, Aug. 31, 1986, at 
D7cols 3: 

"' Text of Cardinal Ratzinger’s Letter, Long Island Catholic, Aug. 21, 1986, at 1. 

"s Priest Censure Seen as Move to Extend Church Authority, N.Y. Times, Aug. 20, 
1986, at A1, col. 2. One Vatican official stated, ‘‘It is reasonable to expect a further 
clarification of the extent to which moral teaching is considered binding, because this is 
viewed as increasingly necessary.”’ 

The censure of Archbishop Raymond G. Hunthausen of Seattle (less than two weeks 
after Father Curran’s license revocation) for his contrary teachings on moral issues 
supports the notion that the Church wishes to eliminate American dissent against its 
positions on sexual morality. As in the case of Father Curran, Archbishop Hunthausen 
was criticized for being too liberal in his stance on issues such as homosexuality, 
contraception, sterilization and premarital sex. Archbishop Hunthausen was ordered to 
relinquish ‘‘complete and final decision-making power’’ to a newly appointed auxiliary 
bishop in five areas, including annulments, archdiocesan and parish workshop, training 
and continuing education for seminarians and clergy, all dealings with priests leaving 
the priesthood, and moral issues relating to homosexuality and church health-care 
institutions. Vatican Clips Wings of Seattle Bishop, Wash. Post, Sept. 6, 1986, at A3, 
ool; 2. 





THE CURRAN CONTROVERSY 


CONCLUSION 


If Father Curran decides to contest Catholic University’s actions in 
the civil courts, he must overcome significant constitutional obstacles 
to prevail. Although Father Curran may have a strong argument for 
breach of contract, the courts will not likely take action because of 
traditional judicial non-interference in religious disputes. While aca- 
demic freedom has long been recognized as a fundamental right, Father 
Curran’s academic freedom directly conflicts with Catholic University’s 
free exercise right as a religious institution to control its theological 
faculty. The mere fact, however, that a university has a legal right to 
dismiss a faculty member does not address the wisdom of exercising 
that right. The Vatican’s decision requires that leaders of Catholic 
universities weigh the benefits and costs of a solidified theological 
orthodoxy. 
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ADDENDUM 


In recent weeks, Father Curran’s dispute with Catholic University has 
further escalated. Although the university deleted his name from the 
published class schedule for the winter semester,1 twenty-seven students 
registered for Curran’s three classes.? Before the start of the spring 
semester, Curran exchanged a series of letters with Archbishop Hickey, 
the university’s chancellor, in order to ascertain whether Curran could 
teach in any capacity this semester.? According to the Archbishop, Father 
Curran rejected Hickey’s request to voluntarily refrain from teaching this 
semester so that the parties could avoid a formal suspension.* Catholic 
University then temporarily suspended Curran from his teaching duties 
and cancelled his courses for the semester.5 

Curran initially expressed his intention to defy the order and teach 
his classes, maintaining that he was entitled to teach nonecclesiastical 
students.* Father Curran, however, changed his mind and acceded to the 
suspension after Archbishop Hickey threatened to invoke Canon 812,” 
which exerts church authority over anyone teaching theology in any 
Catholic university, not simply a pontifical one.* In a letter to the Arch- 
bishop, Curran stated that the imposition of Canon 812, which has never 
been invoked in the United States, would threaten ‘‘academic freedom 
and autonomy”’ of Catholic universities and ‘‘would have serious conse- 
quences for academic accreditation, government funding, and a host of 
other issues important to Catholic higher education in the United States.’’® 
Stating that he did not desire such a far-reaching precedent to result from 
a ‘‘secondary issue’’ (his suspension), Father Curran decided not to defy 
the suspension order.° Curran will receive his salary and benefits during 
this period.11 

Curran apparently will await the determination of his status by the 
university’s board of trustees before deciding whether to initiate a civil 
lawsuit.12 Father Curran recently expressed his hope that the seven-member 





1 See supra at text note 17. 

2 Censured Priest Drops Teaching Plans for Spring, N.Y. Times, Jan. 16, 1987, at 11, col. 4. 

> Liberal Theologian May Sue Over Suspension, Chron. of Higher Educ., Jan. 21, 1987, 
at 16, col. 2. 

‘ Id. 

* Id. at 13, col. 3. 

“9a. 

7 See supra note 79 and accompanying text. 

* N.Y. Times, Jan. 16, 1987, at 11, col. 4. 

° Id. 

ie 

"' Chron. of Higher Educ., Jan. 21, 1987, at 16, col. 1. 

'2 See supra at text note 17 and accompanying text. 
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committee of the Faculty Senate, which has been appointed to hear his 
appeal but has not yet met, will make a recommendation to the trustees 
by the end of the semester in May.** Concerning the possibility of initiating 
a lawsuit, Curran stated at a press conference on January 15, 1987, ‘‘As 
a tenured professor, I have a legally binding contract. The question is, 
Can an external authority break that contract? Obviously, it’s a lawyer’s 
dream.’’*4 





'3. Theologian Suspended by Catholic University, Chicago Trib., Jan. 13, 1987, at 4, col. 2. 
‘4 Chron. of Higher Educ., Jan. 21, 1987; at 13, col. 3. 














CASE COMMENT: WITTERS v. 
WASHINGTON DEPARTMENT OF 
SERVICES FOR THE BLIND: 
THE ESTABLISHMENT CLAUSE 
AND FINANCIAL AID TO STUDENTS 
FOR RELIGIOUS EDUCATION 
AT PRIVATE INSTITUTIONS 


INTRODUCTION 


The United States Supreme Court has historically erected a wall be- 
tween church and state’ to insure government neutrality toward religion. 
The Court recently redefined neutrality in Witters v. Washington 
Department of Services for the Blind,? holding that a college student 
otherwise eligible for state financial aid may not be denied such 
aid merely because the funds are used for religious education.? The 
Court declared that state aid to private religious institutions can be 
consistent with the establishment clause of the first amendment.‘ 
The Court reasoned that state aid, given directly to a college student 
for religious education at a private school, does not represent govern- 
ment endorsement or advancement of religion. Implicit in the Court’s 
decision is the theory that denial of state funds would inhibit religion. 
This comment will trace establishment clause educational debates in 
cases leading to Witters, explore the significance of the Witters deci- 
sion, and predict the impact of Witters on various forms of state 
financial assistance to private colleges and universities. 


I. HISTORICAL DEVELOPMENT 


In a line of cases begun early in this century,® the U.S. Supreme 
Court gradually moved away from requiring a total separation of church 





' Comment, Jefferson & The Church—State Wall: A Historical Examination of the 
Man & the Metaphor, 1978 B.Y.U. L. Rev. 645, n.1 (citing S. PADOREN, THE COMPLETE 
JEFFERSON 518-19). 

* 106 S. Ct. 748 (1986). Opinion delivered by Marshall, in which Burger, Brennan, 
White, Blackmun, Powell, Rehnquist and Stevens concurred in the judgment and filed 
concurring opinions. 

* The Supreme Court reversed the Washington Supreme Court decision of Witters 
v. State, Comm’n for the Blind, 102 Wash. 2d 624, 689 P.2d 53 (1984). 

* “Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof ... .’’ U.S. Const. amend I. 

* Pierce v. Society of Sisters, 268 U.S. 510 (1910) (allowing parochial school 
training to substitute for a public education providing minimum state requirements 
were met). 
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and state in education. The constitutionality of state funds distributed 
to private schools was scrutinized by the Court through a series of 
tests developed between 1930 and 1970.° In 1971, in Lemon v. Kurtz- 
man,’ the Supreme Court established a three-part test that became the 
standard criterion for determining establishment clause issues in mat- 
ters of education. The Court in Lemon combined (1) the ‘‘secular 
legislative purpose,’’*® (2) the ‘‘primary effect of the statute,’’® and (3) 
the ‘‘excessive entanglement’’’® prongs of previous analysis into one 
comprehensive test. 

On the same day, the court first applied the Lemon test in Tilton 
v. Richardson." Tilton distinguished primary education from higher 





* The Court first applied a ‘‘child benefit’’ test in Cochron v. Louisiana State Bd. 
of Educ., 281 U.S. 370 (1930). The Court upheld a state practice of distributing books 
to children in both public and private schools by reasoning that the state-sponsored 
benefits were given to the children, not to the schools. By finding the state aid was 
directed to individuals rather than to religious schools, the Court found no establish- 
ment clause violation. 

In 1947, the Court abandoned the ‘‘child benefit’’ test and implemented the 
‘secular legislative purpose’’ test, which focused on the purpose of the legislation 
rather than its effect on education. The test was applied in Everson v. Board of Educ., 
330 U.S. 1 (1947), in which state spending to reimburse parents for the cost of busing 
children to public and private schools was justified by finding that the secular legis- 
lative purpose of the arrangement was the promotion of public safety. Although the 
effect of the state financial assistance was to help parents send their children to public 
or private schools, no establishment clause violation was found because the policy had 
the secular purpose of promoting public safety. 

In Zorach v. Clauson, 343 U.S. 306 (1952), the Court again loosened the standard 
in its application of an ‘‘accommodation’’ theory by which state financial assistance 
that could be deemed as accommodating institutions of religious interest to state 
citizens were found not to be in conflict with the establishment clause. Eleven years 
later in Board of Educ. v. Allen, 392 U.S. 236, 243 (1968), the Court looked at the 
effect of state statutes and upheld them as long as they did not, as their primary effect, 
advance or inhibit religion. 

Finally, in 1970, the Court upheld a state statute that did not involve ‘‘an excessive 
government entanglement with religion.’’ Walz v. Tax Commission, 397 U.S. 664, 668 
(1970). The New York case involved property tax exemptions for religious organiza- 
tions. In applying this test, the Court examined the administrative relationship created 
between church and state. The Walz Court upheld the challenged exemptions, since 
elimination of the exemptions would result in greater governmental entanglement with 


the churches by giving rise to such practices as tax valuation, liens, and foreclosures. 
Id. at 674. 


7 403 U.S. 602 (1971). 

8 See Everson, supra note 6. 

® See Allen, supra note 6. 

' See Walz v. Tax Commission, supra note 6. 

'' 403 U.S. 672 (1971). The Tilton Court indicated that government aid to church- 
related colleges is not as likely to offend the establishment clause as would aid to 
sectarian elementary and secondary schools. The case involved the constitutionality of 
direct federal aid in the form of construction grants to four church-related colleges and 
universities. The Court had no difficulty finding that the aid had a secular legislative 
purpose, and also concluded that its primary effect would not be the advancement of 
religion, so long 2s the buildings constructed with the aid were not used for religious 
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education for establishment clause purposes. The Tilton Court found 
that ‘‘by their very nature, college and post-graduate courses tend to 
limit the opportunities for sectarian influence,’’ and that college 
students are generally skeptical and ‘‘less impressionable and less 
susceptible to religious indoctrination’’ than are younger students. '? 
In making this distinction, the Court demonstrated its intention to 
apply more relaxed standards in establishment clause cases involving 
higher education. 

Witters, the most recent application of these standards, established 
that a college student cannot be denied state financial aid simply 
because the money is channeled to a private school for religious 
education'*. Witters leaves unanswered whether other forms of state 
aid must also be granted directly or indirectly to non-public colleges 
and universities to maintain government neutrality toward religion. 
The following analyzes the effect of Witters on: (1) educational aid 
granted directly to students; and, (2) higher education tuition tax 
credits. 


II. WiTTERS v. WASHINGTON DEPARTMENT OF SERVICES FOR THE BLIND 


Larry Witters suffered from a progressive eye condition which 
medically qualified him as legally blind. In 1979, Witters applied to the 
Washington Commission for the Blind for vocational rehabilitation pursuant 
to a state statute authorizing the Commission to provide financial assistance 
to visually handicapped persons.’ At the time of his application, Witters 
attended Inland Empire School of the Bible, a private Christian college in 





purposes. Thus, the Court upheld the aid on the grounds that no excessive entanglement 
would result. 

'* Id. at 686. In addition, emphasis was placed on the academic freedom enjoyed 
by professors and students at colleges in contrast to elementary and secondary school 
teachers and students. The Court therefore concluded tliat ‘‘there is less likelihood . . . 
that religion will permeate the area of secular educatio:'’ in colleges ard universities 
than in sectarian elementary and secondary schools. Id. at 687. 

'* Witters, 106 S. Ct. at 753. 

'* Wasu. Rev. Cope § 74.16.181 (1982), repealed by 1983 Was. Laws ch. 194, § 
30. The relevant portions provide: 

The commission may maintain or cause to be maintained a program of 
services to assist visually handicapped persons to overcome vocational hand- 
icaps and to obtain the maximum degree of self-support and self-care. Services 
provided for under this section may be furnished to clients from other agencies 
of this or other states for a fee which shall not be less than actual costs of 
such services. Under such program the commission may: 


(3) Provide for special education and/or training in the professions, business 
or trades under a vocational rehabilitation plan, and if the same cannot be 
obtained within the state, provisions shall be made for such purposes outside 
of the state. Living maintenance during the period of such education and/or 
training within or without the state may be furnished.”’ 
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Spokane, Washington, where he studied Bible, ethics, speech, and church 
administration in order to prepare for a career as a pastor, missionary, 
or youth director. 

The Commission denied Witters aid relying upon the state con- 
stitutional provision requiring separation of religion and state.'* On 
administrative appeal, the State Superior Court upheld the Commis- 
sion’s ruling again with reliance on the state constitution. Witters 
then prosecuted an appeal in the Washington Supreme Court.'® 

The state supreme court affirmed the lower court decision, but 
declined to ground that decision on the Washington Constitution. 
Instead, it relied on the Establishment Clause of the Federal Consti- 
tution. ’” 

The Supreme Court granted certiorari to consider whether such direct 
financial aid had the primary effect of advancing religion in violation of 
the second prong of the Lemon Test.** Justice Marshall, delivering the 
opinion of the Court, found no such federal constitutional barrier.1® 

The Court focussed on certain aspects of the Washington program 
as central to their inquiry.”’ Primarily, it found that any aid expended 
under the program went directly to the student and ultimately flowed 
to religious institutions through genuine independent and private 
choices of aid recipients.2* Also, aid recipients chose among a huge 
variety of possible careers, of which only a handful were sectarian.*? 


Finally, the Court determined, since the aid went to individuals, the 
individuals—not the state—decided to support religious education.*' 





's “The Commission denied appellant Larry Witters’ request for financial assist- 
ance, based on an interpretation of the religion clauses of the Washington State 
Constitution, article 1, section 11, and article 9, section 4.’’ Witters, 689 P.2d at 55. 

‘ Witters v. State Comm’n For The Blind, 102 Wash. 2d 624, 689 P.2d at 55. 
1984). 

'7 “‘We hold the provision of state aid to a person studying to be a pastor, 
missionary, or church youth director violates the establishment clause of the first 
amendment to the United State Constitution. . . . the principal or primary effect of 
the aid sought by appellant would be to advance religion, and would thus violate the 
establishment clause.’’ Witters, 689 P.2d at 53, 55-56. 

’ 105 S. Ct. 1863 (1985). Justice Marshall framed the issue as: ‘‘The question 
presented is whether, on the facts as they appear in the record before us, extension of aid 
to petitioner and the use of that aid by petitioner to support his religious education is a 
permissible transfer . . . or is an impermissible direct subsidy.’’ Witters, 106 S. Ct. at 752. 

106 S. Ct. at 749. ‘‘We therefore reject the claim that, on the record presented, 
extension of aid under Washington’s vocational rehabilitation program to finance 
petitioner’s training at a Christian college to become a pastor missionary, or youth 
director would advance religion in a manner inconsistent with the establishment clause 
of the First Amendment.’’ [emphasis supplied] 106 S. Ct. at 753. 

~ 106 S. Ct..at 752. : 

2 Id. 

22 Id. 

= Id. 
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Justices Powell, Burger, and Rehnquist, concurred and supported 
the judgment. However, the three criticized the omission of Mueller 
v. Allen,?* from the Court’s analysis. Mueller, they contended, directly 
answered any question of primary effect.*° 


III. Direct STUDENT AID 


Beginning with the ‘‘G.I. Bill’’ after World War II, the federal and 
state governments have come to bear an increasingly significant share 
of the costs of higher education through various grant and loan 
programs providing students with financial aid to enable them to 
attend the accredited college of their choice.» The U.S. Supreme 
Court had not, until Witters, ruled on the constitutionality of state 
assistance programs conferring direct aid to a student pursuing reli- 
gious studies in an institution of higher education.”’ In the 1970’s, 
lower courts reached differing results after applying the establishment 
clause to state supported student aid used in religiously denominated 
institutions.** Today, most lower courts agree that a truly student 
directed aid program is acceptable as long as the student does not 
pursue a religious degree.?° 





** 463 U.S. 388 (1973). 

‘« **State programs that are wholly neutral in offering educational assistance to a class 
defined without reference to religion do not violate the second part of the Lemon v. Kurtzman 
test, because any aid to religion results from the private choices of individual beneficiaries.”’ 
Mueller, 463 U.S. at 398-99. 

“« F, DuTitE & E. GAFFNEY, STATE AND CAMPUS: STATE REGULATION OF RELIGIOUSLY 
AFFILIATED HIGHER EDUCATION 11 (1984). 

“7 See generally O’Hara, State Aid to Sectarian Higher Education, 14 J.L. & Epuc. 181, 
189 (1984). 

28 Programs held not violative include: Lendall v. Cook, 432 F. Supp. 971 (D. 
Ark. 1977) (Arkansas state scholarship program, under which funds were paid directly 
to college freshman attending public or private institutions, including church related 
institutions found not to be pervasively sectraian); Americans United for the Separation 
of Church and State v. Blanton, 433 F. Supp. 97 (M.D. Tenn. 1977), aff'd 98 S. Ct. 
39 (1977) (Tennessee provided direct financial assistance to needy students to allow 
them to attend the accredited Tennessee college of their choice). The Tennessee Court 
commented, ‘‘[w]hile it is clear that direct institutional aid to religious schools must 
be, at minimum, restricted to the secular activities of the recipient institutions, the 
law with respect to funds disbursed to students is not so clear.’’ Id. 433 F. Supp. at 
102. 

Programs held violative include: Rogers v. Swanson, 192 Neb. 125, 219 N.W.2d 
726 (1974) (State statute providing for public grants to students in need of tuition aid 
to attend private colleges, both independent and religiously controlled struck down 
statute as violative of establishment clause and state constitution); Opinion of The 
Justices, 280 So. 2d 547 (1973) (The Alabama Supreme Court found that a bill providing 
tuition grants to residents attending private colleges and universities in Alabama 
violated both state and federal constitutions insofar as it allowed state funds to be used 
directly or indirectly for tuition grants to students attending sectarian schools). 

“" See Americans United for Separation of Church and State v. State of Colo., 
648 P.2d 1072 (Colo. 1982); Smith v. Board of Governors of the Univ. of N.C., 429 F. 
Supp. 871, (W.D. N.C. 1977). 
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Witters has further relaxed the scrutinzation of such programs. The 
traditional Supreme Court view, expressed in Tilton v. Richardson,*° dis- 
allowed aid to pervasively sectarian institutions.*1 In 1983, however, the 
U.S. Supreme Court, in Mueller v. Allen,32 referred to abolishment of the 
‘‘secular use’’ prerequisite: ‘‘[MJoreover, we intimated that public assistance 
(e.g. scholarships) made available generally without regard to the sectarian- 
nonsectarian, or public-nonpublic nature of the institution benefited . . . 
might not offend the [e]stablishment [c]lause.’’*? The issue suggested in 
Mueller materialized two years later in Witters. The Supreme Court framed 
the Witters issue on the determination of whether the assistance 
constituted a ‘‘permissible transfer’ of aid to a student which ulti- 
mately, and out of the control or intention of the state, ended up in a 
religious institution; or, whether the aid was an ‘‘impermissible direct 
subsidy to the institution.’’** The Court determined that any aid 
provided under the Washington program which ultimately flowed to 
a religious institution only did so as a result of genuinely independent 
and private choices of aid recipients.** The Court also stressed the 
availability of Washington’s program without regard to the sectarian- 
nonsectarian or public-nonpublic nature of the benefited institution.** 

The Witters holding will affect future state programs directly 
aiding students of higher education in two respects. First, direct 
educational aid now satisfies the secular purpose test of Lemon.*’ In 
direct aid programs, the state intends to benefit the student. The 
decision to purchase educational services from a religious institution 
rests solely with the student. Since the first amendment limits only 
the government and not private citizens, the student’s choices need 
not be secular.** Second, the traditional prohibition against using state 
educational aid for non-secular purposes may be permanently disman- 
tled. Witters explicitly permitted state aid to be used for religious 
purposes by the student. Witters may result in judicial refusal to 
examine the ultimate use of any aid applied to any type of education. 





“ 403 U.S. 672 (1971). 

'' Defining these institutions as those that required, among other things, instruction 
in theology and doctrine. See O’Hara, supra note 27, at 181, 182, nn. 2, 4 & 8. 

" 463 U.S. 388 (1983). 

'' 463 U.S. at 398. 

" Witters, 106 S. Ct. at 752. 

** 106 S. Ct. at 753. 

“106 S. Ct. at’ 752. 

’ If aid flows directly to students, the decision to expend it on religious studies 
lies with the student. Justice Marshall analogizes to a state issued paycheck to one of 
its employees, who then donates all or part of the paycheck to a religious institution 
without any constitutional barrier. He further analogizes that the state may do so even 
knowing that the employee so intends to dispose of his salary. 106 S. Ct. at 751-52. 

“ Justice Powell’s concurrence, joined by Justice Rehnquist and Chief Justice 
Burger reiterates the applicable rule of law from Mueller v. Brown, ‘‘Mueller makes 
the answer clear: state programs that are wholly neutral in offering educational assist- 
ance to a class defined without reference to religion do not violate the Lemon test.’ 
106 S. Ct. at 754. 
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Unique to situations of direct student aid, the relationship between 
government and the sectarian institution ultimately benefited becomes 
sufficiently attenuated. In sum, aid which benefits sectarian institu- 
tions of higher education can pass scrutiny under the establishment 
clause if truly student directed and used only for educational purposes. 


IV. THE EFFECT TO WITTERS ON GOVERNMENTAL AID TO THE FAMILY 


State assistance to parents of students who attend nonpublic 
schools has traditionally taken the form of a tuition tax credit.*® This 
type of benefit allows parents of private, usually religiously affiliated, 
school children to subtract from their tax liability an amount limited 
by statute.*” The credit is designed to partially offset extra financial 
burdens faced by these families.*1 In the past, the Supreme Court has 
declared such tax credits unconstitutional. 

In Mueller v. Allen,** the Court upheld a Minnesota state tax 
deduction for public and private elementary and secondary education 
expenses.** The Court found that the statue did not violate the estab- 
lishment clause because the purpose of the tax benefit was secular in 
nature,** as was the primary effect of the benefit.“© The program 





“ A typical tuition tax credit plan includes the following: (1) a credit is allowed 
against personal income tax of one-half of tuition paid to private schools, not to exceed 
a maximum credit of $500; (2) in the event the credit exceeds tax liability, no refund 
will be given; (3) the credit may be taken for tuition expense only and is not applicable 
to other expenses such as books and transportation. T. JAMES & H. Levin, Pustic DOLLARS 
FOR PRIVATE SCHOOLS, THE CASE OF TUITION TAX CREDITS 132-33 (1983). 

“ Other states have provided for a tax deduction, rather than a credit, whereby 
the allowed amount is subtracted from adjusted gross income. The benefit to the 
taxpayer is only to the extent that the reduction in tax liability reduces the ultimate 
tax liability. See, e.g., MINN. Stat. ANN. § 290.09(22) (West Supp. 1983). 

‘' Since taxes sometimes subsidize tuition at public institutions, an individual 
who desires to attend a private institution is burdened with paying a higher tuition as 
well as the tax. In the absence of a tax credit or deduction to compensate for this extra 
burden, the individual is effectively double-taxed. 

42 This view was most recently reiterated in Committee for Public Educ. and 
Religious Liberty v. Nyquist, 413 U.S. 756 (1973). The Nyquist court appeared intent 
on sustaining the ‘‘wall of separation’’ between church and state, although it was 
acknowledged to be a ‘“‘blurred, indistinct, and variable barrier depending on all the 
circumstances of a particular relationship.’’ Id. at 761 n.5 (quoting Lemon v. Kurtzman, 
403 U.S. 602, 614 (1971)). Tax benefits were deemed violative of the Constitution since 
they had the primary effect of advancing religion. Id. at 791. 

‘103 S. Ct. 3062 (1983). 

“ 103 S. Ct. at 3065. 

The Court focused on the legislative intent of the statute and determined that 
its intent was to ensure a well-educated populace and to assist sectarian schools in 
meeting their share of the educational burden. 103 S. Ct. at 3066-67. 

“ See Allen, supra note 6 for a description of the primary effect test. The Mueller 
Court suggested that empirical proof was not sufficient to establish an unconstitutional primary 
effect. 103 S. Ct. at 3070. This indicates that only in cases where government action is plainly 
directed at aiding religion will it be held unconstitutional under the primary effect test. 
Note, Constitutional Law: Establishment Clause, 97 Harv. L. Rev. 154 (1983). 
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directly assisted parents while the religious institution only indirectly 
benefited from the free and independent choice of the parents.*’ 
Finally, and in complete satisfaction of the Lemon test,** the Court 
found any government entanglement not excessive relative to the 
degree of entanglement upheld in earlier decisions.** 

An important distinction between Mueller and Witters is that the 
former involved state assistance to an individual pursuing elementary 
or secondary education, while Witters involved education at an insti- 
tution of higher learning. The Court has emphasized the significance 
of this distinction in several cases.*° Further, Mueller held constitu- 
tional a tax deduction, while the Court has yet to hold a tax credit 
constitutional. However, any difference between the credit and the 
deduction for constitutional purposes seems to be insignificant since 
both produce the same effect, i.e. a reduction in tax liability.” 

Witters has several important implications regarding the tuition 
tax credit. Witters implies that payments or benefits to individuals or 
their families only indirectly benefit’? the religious institution. The 
Court emphasized that the individual received the aid and it was the 
individual’s decision, not the state’s, to apply the aid to a religious 
education.** Consequently, the individual’s choice of a religious ed- 
ucation, independent of the state, benefited or advanced the religion. 
It can be argued that tuition tax credits may well present the same 
indirect arrangement. In the case of higher education, it is usually 
the individual’s choice of what school to attend, while it is the parents 
who receive the tax credit. 

A tuition tax credit is often given to offset state taxes collected 
to fund public, government-subsidized educational institutions. Viewed 
in this manner, the credit no longer acts as a benefit conferred upon 
parents of privately educated youth, but as a reimbursement for not 
using the public schools.** The Court’s desire neither to inhibit nor 
advance religion creates this anomaly.55 





* 103 S. Ct. at 3069. 

“ See supra notes 7-10 and accompanying text for a discussion of Lemon. 

™ 103 S. Ct. at 3071. 

“ See Hunt v. McNair, 413 U.S. 734 (1973); Tilton v. Richardson, 403 U.S. 672 
(1971). The Tilton court expressed that colleges and universities, even those with 
sectarian connections, will be treated differently from elementary and secondary schools 
with the same connections. See supra note 6. 

“' In fact, tax deductions are often easily convertible into tax credits. See, e.g., 
Hoff, The Appropriate Role for Tax Credits in an Income Tax System, 35 Tax Law. 
339, 360 n.90 (1982). 

** See supra note 21 and accompanying text. 

' ™ “TVJocational assistance provided under the Washington program is paid di- 
rectly to the student, who transmits it to the educational institution of his or her 
choice. Any aid provided under Washington's program that ultimately flows to religious 
institutions does so only as a result of the genuinely independent and private choices 
of aid recipients.’’ 106 S. Ct. at 752. 

“ This argument ignores the fact that there are others who do not utilize the 
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Regardless of its apparent benefits, the tuition tax credit must 
overcome several hurdles to pass constitutional muster. The ‘‘primary 
effect’’ prong of the Lemon test,*® perhaps will present the most 
formidable challenge. Tuition tax credits are available only to parents 
whose dependents attend nonpublic schools, a large percentage of 
which are religiously affiliated. Witters does not offer any support 
here, since the petitioner’s decision to attend a sectarian institution 
was exceptional.*’ - 

The ‘‘excessive entanglement’’ prong of the Lemon test is sim- 
ilarly a thorn in the side of the credit. Tuition tax credits require 
close governmental supervision.*® Although it declined to address this 
issue in Witters,*° the Court had redefined its standards in Mueller. 
The Mueller Court minimized the significance of this prong by re- 
quiring a patently high degree of state involvement in the affairs of 
the religious institution before the involvement implicates ‘‘excessive 
entanglement.’ 

Non-constitutional hurdles as well confront the credit. For in- 
stance, the establishment of the credit. will create a substantial revenue 
loss to the government. A likely means of offsetting this loss is through 
cutbacks in student aid. As one commentator suggests: ‘‘If one is 
forced to choose between an across-the-board $500 tuition tax credit 


and grants and loans to needy students, student aid is clearly the 
more efficient way to finance enrollment.’’®? 


CONCLUSION 


In Witters, a unanimous U.S. Supreme Court held that a state aid 
program to visually handicapped persons did not violate the federal 
establishment clause despite petitioner’s use of the aid to pursue a 
religious career. In applying the Lemon test, the Court found that a 
secular state purpose added to the independent decision of the recip- 
ient to pursue religious training did not have the primary effect of 
advancing religion. 





public school system, yet do not receive the reimbursement because they do not have 
dependents enrolled in private schools (e.g. a 60 year old bachelor). 

** See supra note 41. 

“ 403 U.S. 612-13. See also note 7 and accompanying text. 

” ‘Aid recipients’ choices are made among a huge variety of possible careers, of 
which only a small handful are sectarian.’’ 106 S. Ct. at 752. Since only a small fraction 
of this particular aid went to religious institutions, the primary effect was not an 
advancement of religion. The tuition tax credit, on the other hand, is directed at 
private institutions which are largely religiously affiliated. 

“ 403 U.S. 613. See also Walz v. Tax Commission, supra note 6 and accompanying 
text. 

“ Bernick, Cabinet Officials Testify in Favor of Tuition Tax Credits, 16 Tax Notes 
366, 367 (1982). 

“ Witters, 106 S. Ct. at 753 n.5. 

“! 103 S. Ct. at 3071. 

“ T. JAMES & H. Levin, supra note 39, at 102. 
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The developing cooperative relationships between state govern- 
ments and private higher education increasingly explicate the policy 
decisions upon which they are founded. Only such policy deliberation 
can adequately recognize and deal with the economic, political, ed- 
ucational, and constitutional issues attending the development of 
viable programs. 
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CASE COMMENT: MILLER v. RUTGERS 
AND KOVATS V. RUTGERS: 
APPLICATION OF THE ELEVENTH 
AMENDMENT IN SUITS AGAINST 
STATE COLLEGES AND UNIVERSITIES 


INTRODUCTION 


The eleventh amendment to the United States Constitution’ pre- 
cludes an individual from suing a state in federal court.? However, 
since a great number of suits are brought against state instrumentalities, 
the issue becomes whether the defendant is an ‘‘alter ego’’ of the state 
so that the eleventh amendment precludes federal jurisdiction. The 
status of state colleges and universities arises in this context: are they 
protected as ‘‘alter egos’’ of the states, or are they sufficiently inde- 
pendent to face suit in federal court. 

In Miller v. Rutgers* the federal court for the district of New Jersey 
applied and analyzed a set of characteristics known as the ‘‘Urbano 
factors’’* and concluded that the eleventh amendment barred a suit 
brought in federal court against Rutgers, the State University of New 
Jersey. One year later, in Kovats v. Rutgers,® the court used the same 
analytical framework and found federal jurisdiction over Rutgers. These 
two cases provide an informative discussion of the factors that federal 
courts consider to determine whether the eleventh amendment applies to 
a state university.® 

This Comment provides an overview of the eleventh amendment 
analysis used by some federal courts in suits against state colleges and 
universities. Part I presents the historical framework used by the courts 
in this context. Part II discusses the Miller and Kovats cases. Finally, 
Part III reviews the analysis purportedly employed in Miller and Kovats 
within this framework. 





' “The Judicial power of the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States by 
Citizens of another State, or by Citizens or Subjects of any Foreign State.’’ U.S. Const. 
amend. XI. 

* By its language the eleventh amendment bars suit brought against a state by 
citizens of another state or a foreign nation. This restriction has been extended by the 
United States Supreme Court to include suit brought by a citizen of a state against his 
own state. Hans v. Louisiana, 134 U.S. 1, 15 (1890). 

' 619 F. Supp. 1386 (D.N.J. 1985). 

* Id. at 1389. The court drew these factors form Urbano v. Board of Managers 
of N. J. State Prison, 415 F.2d 247 (3d Cir. 1969), cert. denied 397 U.S. 948 (1970). 


* 633 F. Supp. 1469 (D.N.J. 1986). New financial data led to the different result in 
Kovats. Id. at 1473. 


* See infra Part Ill. 
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I. THE ELEVENTH AMENDMENT FRAMEWORK 


The eleventh amendment to the United States Constitution was 
proposed in 1793. It originally served a dual purpose, to protect both 
‘‘the sovereignty of the states and the sanctity of their treasuries.’’’ In 
determining whether the eleventh amendment bars a suit, courts look, 
at least in part, to the impact of a judgment on the state’s treasury." 
Courts will also often consider other attributes of sovereign immunity 
such as the degree of state control over the university.” 

In Edelman v. Jordan,'’® the Supreme Court, in barring payment of 
retroactive benefits under the program of Aid to the Aged, Blind and 
Disabled, emphasized the ‘‘impact on the treasury’’ factor—to the 
exclusion of other indicators—to determine whether the state is the real 
party in interest.'' While some commentators argue that Edelman failed 
to take into account the dual purpose of the eleventh amendment," 
many courts follow its lead and stress the importance of the ‘‘impact 
on the treasury’’ factor.’* However, since most state colleges and uni- 
versities, unlike other government agencies, rely on sources of income 
outside the state treasury, emphasis solely on the ‘‘impact on the 
treasury’’ factor should not be dispositive. 

Due to the unique nature of state colleges and universities, many 
courts employ the analysis used in Urbano v. Board of Managers of 





7 Note, A Practical View of the Eleventh Amendment—Lower Court Interpretations 
and the Supreme Court’s Reaction, 61 Geo. L.J. 1473, 1474 (1973). The doctrine of 
sovereign immunity had firmly embedded itself into the heritage of those who drafted 
the Constitution. For them, the doctrine simply stated that the king was not amenable to 
the jurisdiction of his own courts unless he assented to such jurisdiction. Against this 
background, the Supreme Court, in 1793, held in Chisholm v. Georgia that federal 
jurisdiction encompassed a suit brought against a non-consenting state by citizens of 
another state. Although theoretically the Chisholm decision invaded the states’ sovereign 
immunity, practically it forced the State of Georgia to pay a debt owed to two South 
Carolina citizens at a time when many state treasuries were poorly funded. The eleventh 
amendment, introduced in the Senate two days after the Court announced its holding, 
reversed the Chisholm decision. Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793). See 
C. Jacoss, THE ELEVENTH AMENDMENT AND SOVEREIGN IMMUNITY 64 (1972). 

* See Edelman v. Jordan, 415 U.S. 651 (1974); Brown v. East Central Health Dist., 
752 F.2d 615 (Sth Cir. 1985); Harden v. Adams, 760 F.2d 1158 (11th Cir. 1985); Urbano 
v. Board of Managers of N. J. State Prison, 415 F.2d 247; Kovats v. Rutgers, 633 F. 
Supp. 1469; Miller v. Rutgers, 619 F. Supp. 1386. 

" See, e.g., Urbano, 415 F.2d at 247. 

“ 415 U.S. 651 (1974). 

"Id. 

'* See Claque, Suing the University “Black Box’’ Under the Civil Rights Act of 
1871, 62 lowa L. REv. 337 (1976); c.f. C. Jacoss, supra note 7 (arguing that the eleventh 
amendment was not designed solely to protect the state treasuries). 

'* See Ford Motor Co. v. Department of Treasury, 323 U.S. 459 (1945); East Central 
Health Dist. v. Brown, 752 F.2d 615 (11th Cir. 1985); Harden v. Adams, 750 F.2d 1158 
(11th Cir. 1985). 


'* See Kovats v. Rutgers, 633 F. Supp. 1469; Claque, supra note 12, at 368-79. See 
infra Part Ill A. 
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New Jersey State Prison.'* While the Urbano court declared the ‘‘impact 
on state treasury’’ to be an important consideration,’® it considered 
additional factors to determine whether the institution would enjoy 
eleventh amendment immunity. The court looked at statutory law, 
autonomy over operations, the institution’s ability to sue and be sued, 
separate incorporation and immunity from state taxation.'? The ‘‘Urbano 
factors’’ stem from the original dual purpose of the eleventh amend- 
ment. While the ‘‘impact on state treasury’’ warrants considerable 
attention, the ultimate question is whether the institution equals the 
‘state’ for sovereign immunity purposes. Despite the court’s purported 
adherence to the Urbano framework in Miller v. Rutgers’® and Kovats 


v. Rutgers,'® both place greater emphasis on the state treasury effect 
than Urbano. 


II. THE RutGers CASES 


A. Miller v. Rutgers’ 


Twyman Miller?' sued Rutgers, the State University of New Jersey, 
and two Rutgers police officers in the federal district court for New 
Jersey alleging a deprivation of his federal civil rights?’ arising out of 
an alleged assault in a dormitory.** The defendants** moved for sum- 





's 415 F.2d 247. See Hall v. Medical College of Ohio at Toledo, 742 F.2d 299 (6th 
Cir. 1984); Kovats v. Rutgers, 633 F. Supp. 1469; Miller v. Rutgers, 619 F. Supp. 1386; 
Gordenstein v. University of Del., 381 F. Supp. 718 (D. Del. 1974). 

“ 415 F.2d at 251. 

7 Id. 

™ 619 F. Supp. 1386 (D.N.J. 1985). 

™ 633 F. Supp. 1469 (D.N.J. 1986). 

“© 619 F. Supp. 1386 (D.N.J. 1985). 

*' It is unclear from the decision whether Miller was a student at Rutgers. 

*t Miller alleged violation of his rights under 42 U.S.C. §§ 1983, 1985(2), 1985(3), 
1988 (1982), as well as violation of his first, fourth, fifth, sixth, eighth and fourteenth 
amendment rights. Miller also sued under state law for assault and battery and false 
arrest. 619 F. Supp. at 1388. 

“* Miller was apparently asleep or unconscious in a dormitory hallway after having 
had a large amount to drink. When officers arrived at the scene Miller alleged they 
kicked and beat him for no apparent reason. They arrested him and took him eventually 
to the county jail without offering medical assistance. Exorbitant bail forced him to 
remain in the jail for two weeks. The officers contended that Miller awoke in an incoherent 
state and attempted to leave when they questioned him. When they later tried to escort 
him from the building, Miller struggled with them, which led to his arrest for assault 
and resisting arrest. Id. at 1388. 

The Grand Jury no-billed Miller’s charges of aggravated assault by the officers while 
indicting Miller for assaulting the officers, resisting arrest, disorderly conduct, and 
obstructing the police. Miller was acquitted of all charges in a jury trial. Id. at 1388. 

“+ As well as suing the officers for their alleged conduct during the incident, Miller 
sued Rutgers on two grounds. First, he alleged Rutgers was liable for the actions of the 
officers, who were allegedly agents of the University. Second, he alleged Rutgers was 
negligent in training, supervising and disciplining the officers. 619 F. Supp. at 1388. 
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mary judgment on grounds that the eleventh amendment barred the 
suit. 

The district court found no case law specifically addressing the 
eleventh amendment status of Rutgers and thus turned to whether 
Rutgers was an ‘‘alter ego’’ of the state to entitle it to New Jersey’s 
eleventh amendment immunity. The court applied the ‘‘Urbano factors’’** 
as they related to Rutgers and found Rutgers immune from suit under 
the eleventh amendment. 

After noting that both Rutgers’ incorporating statute*® and the case 
law?’ expressly label Rutgers an instrumentality of the state, the court 
turned to the most important of the ‘‘Urbano factors’’: where would 
funds to satisfy a judgment against the university come from??* Finding 
that the source would largely be state money, the court concluded that 
‘this brings the [u]niversity within the protection of the [e]leventh 
[ajmendment.’’?® The court’s analysis of the remaining ‘‘Urbano fac- 
tors’’ confirmed this decision.%° 


B. Kovats v. Rutgers? 


One year later a group of former tenured Rutgers professors*? sued the 
University** in the federal district court for New Jersey asserting that their 
discharges without notice or hearing violated their fourteenth amendment 


due process rights.*4 Rutgers moved for summary judgment on grounds 
that the eleventh amendment precluded the suit. 

The court noted that Miller had decided the eleventh amendment 
status of Rutgers one year earlier.** While the application of the other 
‘Urbano factors’’ remained the same, additional financial data prompted 
the court to find Rutgers subject to suit in federal court in this case.** 





*s See supra rote 17 and accompanying text. 

“« N.J. Stat. ANN. § 18A:65-2 (West 1968). 

“* Rutgers, The State University v. Piluso, 113 N.J. Super. 65, 272 A.2d 697 (1972); 
Trustees of Rutgers College v. Richman, 41 N.J. Super. 259, 125 A.2d 10 (Ch. Div. 
1956). 

““ Rutgers was self-insured on all claims under $250,000. Thus, the first $250,000 
of any judgment would have to be paid out of University funds. 619 F. Supp. at 1389. 

“ 619 F. Supp. at 1390. See infra note 42. The court also concluded that, as 
employees of the University acting within the scope of their employment, the officers 
were entitled to the state’s eleventh amendment protection. 619 F. Supp. at 1392. 

“ See infra Part III(C). 

" 633 F. Supp. 1469 (D.N.J. 1986). 

“ The plaintiff professors were Gabor Kovats, Steven C. Procuniar, Jay L. Davis, 
Roberta M. Delson, Hace Tishler and Anna Beck. Plaintiffs Kovats, Tishler and Beck 
voluntarily dismissed their claims. 633 F. Supp. at 1471. 

'' The suit also named as defendants the Board of Governors of Rutgers, Dr. Edward 
Bloustein as President of Rutgers and individually, and John Martin as Vice-President 
for University Personnel and individually. 

“ Plaintiffs brought suit pursuant to 42 U.S.C. § 1983 (1982). 

" District Judge Debevoise heard and decided both cases. 

“ Also important in finding the eleventh amendment inapplicable was the recent 
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The new financial data established that Rutgers had much greater fiscal 
autonomy than was apparent in Miller,” and so Rutgers should not be 
immune from suit. This decision established the importance of the 
‘impact of a judgment on a state’s treasury’’ as a factor in eleventh 
amendment analysis in the Third Circuit. 


III. APPLYING THE ELEVENTH AMENDMENT FRAMEWORK 


As Miller and Kovats** demonstrate, the federal courts weigh several 
factors in determining whether the eleventh amendment bars an indi- 
vidual’s suit against a state university. The ‘‘Urbano factors’’ discussed 
in these cases provide the best articulated and most comprehensive set 
of judicial factors*® used for eleventh amendment analysis. Because of 
their significance each of the ‘‘Urbano factors’’ merits individual con- 
sideration. 


A. Effect on State Treasury 


The most important ‘‘Urbano factor’’*’ focuses on the potential 
effect an adverse judgment could have on a state’s treasury. The fact 
that most state universities do not rely solely upon the public fisc 
makes analysis of this factor more difficult. Unlike most state instru- 


mentalities, these schools have independent sources of income such as 
tuition fees,*' endowment income, private contributions, and federal 





decision in Mauriello v. University of Medicine and Dentistry of N.J. [UMDNJ], 781 F.2d 
46 (3d Cir. 1986). In that case the Third Circuit proceeded to the merits without mention 
of the eleventh amendinent issue, in spite of the raising of the issue in the trial court 
and in spite of the appearance that the ‘‘Urbano factors’’ argued more strongly for 
immunity for UMDNJ than for Rutgers. UMDNJ, like Rutgers, could acquire and own 
property, borrow money without creating an cbligation on the part of the state, enter 
into contracts, and sue and be sued. But-.it had closer state ties than Rutgers in 
two important areas: its governance was vested in an eleven member Board of Trustees 
all of whom were appointed by the governor; and the investment of funds within the 
jurisdiction of the Board of Trustees was controlled by the state’s Director of the Division 
of Investment, a division of the New Jersey Department of the Treasury. 633 F. Supp. at 
1475-76. 

" 633 F. Supp. at 1473. See infra note 45 and accompanying text. 

“ See supra Part Ii. 

“ Id. Urbano is a Third Circuit case and is well established as providing the 
framework of analysis in that circuit. For similar factors of analysis, see Hall v. Medical 
College of Ohio at Toledo, 749 F.2d 299, 302 (6th Cir. 1984) (quoting Urbano); Jackson 
v. Hayakawa, 682 F.2d 1344, 1350 (9th Cir. 1982) (San Francisco State College); Van- 
laarhoven v. Newman, 564 F. Supp. 145, 148 (D.R.I. 1983) (University of R.1.). 

” Urbano, 415 F.2d at 247, 251. 

"' See Schiff v. Williams, 519 F.2d 287 (5th Cir. 1975), where the eleventh amend- 
ment defense was rejected in a suit brought by an improperly terminated student 
newspaper employee for back pay. Since the claim would be paid from an independent- 
fund created from student activity fees the eleventh amendment defense was inapposite. 








412 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 13, No. 4 


funding. In theory any claim against a state university could be paid 
solely out of these separate funds.* 

The Miller opinion did not consider the possibility that a judgment 
could be paid out of non-state money, apparently because the plaintiff 
did not raise the issue. Rather, the court concluded that any judgment 
would largely be paid from the general operating fund of the University 
composed of both state and non-state money.*’ This was considered 
sufficient to allow the University to invoke the eleventh amendment as 
a bar to Miller’s suit.* 

In Kovats the plaintiffs argued that Rutgers possessed non-state 
funds sufficient to satisfy a judgment. This argument, which showed 
that approximately half of Rutgers’ funding came from sources other 
than state appropriations** persuaded the court to deny Rutgers eleventh 
amendment immunity.** The court noted that the state and non-state 
monies were commingled into one general fund from which any judg- 
ment would be paid.*”7 Although use of such funds could result in 
interference with a state’s fiscal autonomy, here that was not the case 
because New Jersey was not obligated to answer for Rutgers’ debts.** 
Thus, the court concluded that when substantial ‘‘non-state funds [were] 
commingled with state appropriations or were otherwise available, [such] 
commingling would not invoke [e]leventh [aJmendment immunity.*’ 





** See Vanlaarhoven v. Newman, 564 F. Supp. at 148. There the court rejected the 
eleventh amendment defense in large part because the University of Rhode Island (URI) 
did not commingle state appropriations with funds obtained from other sources, and 
because their non-state funds were controlled only by the school. Thus URI could satisfy 
any judgment without using any state money. Id. at 149. 

“619 F. Supp. at 1390. An affidavit by Rutgers’ Vice-President for Budget and 
Resource Studies described the University’s four sources of income. Two sources (aux- 
iliary and restricted) could be used for only certain purposes. The other two types were 
general University (i.e. self-generating income) and appropriations from New Jersey. 
These latter two were commingled and together comprised 72-73% of the total University 
budget. Any judgment against Rutgers would be satisfied (up to the $250,000 level of 
Rutgers’ self-insurance) from these commingled funds. Since plaintiff Miller did not 
contest the validity of the affidavit the court concluded that the source of any judgment 
would largely be state funds. Id. at 1389-90. 

"Id. at 1390. The language of the opinion strongly implies that the court relied 
solely on the potential effect on treasury issue even though the Urbano framework was 
employed. Thus, applying ‘‘the remainder of the [‘Urbano factors’] confirms my conclusion 
. .. that Rutgers is an instrumentality of the [s]tate.’’ Apparently, the other factors served 
to rationalize the decision rather than actively effect the outcome. Id. 

‘** 633 F. Supp. at 1473. In 1983 49.1% of Rutgers’ $344,104,545 fund revenues 
came from sources other than state appropriations. By 1985 this was down slightly to 
46.8% of $412,006,559. Also, while the University pools its sources of income in a 
general operating fund, it does maintain several segregated accounts in its own name, 
including a $5 million account for its self-insurance fund. Id. at 1473-74. 

“ Id. at 1472. 

" Td. at 1475. 

“ N.J. Stat. ANN. § 18A:65-8 (West 1968). 

“ Kovats, 633 F. Supp. at 1475. 
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Rutgers argued that any payment from the commingled funds would 
lessen university funds and force the state to replenish them. But, 
because New Jersey was not obligated to answer for Rutgers’ debts any 
effect on New Jersey’s treasury would be sufficiently ‘‘ancillary’’ so as 
to allow suit against Rutgers under the eleventh amendment.” 

There is a potential drawback to finding such ‘‘ancillary’’ effects 
to be permissible. Because Urbano, and especially Edelman, place great 
emphasis on effect to the state treasury, a state could conceivably avoid 
meaningful suit by requiring that all non-state funds be deposited in 
the state treasury and then routed back to the schools.*' This would 
make all of the funding ‘‘state’’ money and reduce the possibility of a 
mere ‘‘ancillary’’ effect on the state treasury.” 

Given Edelman’s emphasis on the state treasury, the federal courts 
must consider this to be the foremost concern in eleventh amendment 
analysis. However, the fact that so many state universities are not solely 
state funded should lead the courts to consider other factors to properly 
determine if a university is really an arm of the state. Financial status 
will seldom be the sole determinative factor. 


B. Statutory Law 


The second most important factor in eleventh amendment analysis 
is the presence and content of state statutes relating to the state insti- 
tution. Most state universities are created pursuant to statute. A state 
cannot avoid suit simply by statutorily defining a university as an ‘‘alter 
ego’’ of the state. Statutes will, however, govern matters such as the 
make-up of the board of directors and trustees, whether the school can 
be separately incorporated, whether it can own property, whether it 
can contract in its own name, whether it can sue and be sued, and 
whether it is immune from state taxation. Since these are other factors 
considered by courts, the significance of statutory law is obvious. 
Nonetheless, the courts usually deal with each of the factors independ- 
ently.* 

Besides providing the starting point for analysis, statutory law can 
play another significant role in eleventh amendment adjudication: 
through statute a state can waive eleventh amendment immunity for 





“ Edelman v. Jordan, 415 U.S. 651, 668 (1974); Blake v. Kline, 612 F.2d 718, 726 
(3d Cir. 1979); Gordenstein v. University of Del., 381 F. Supp. 718, 721 (D. Del. 1974). 

*' See generally Claque, supra note 12. 

“* See, e.g., Richard Anderson Photography v. Radford Univ., 633 F. Supp. 1154 
(W.D. Va. 1986) (any judgment rendered against Radford would be payable from the 
state treasury because state law provides that all of Radford’s real and personal property 
is the property of the Commonwealth of Virginia. VA. CopE ANN. § 23-155.3 (1985)). Id. 
at 1158 n.10. 

“ See, e.g., Miller, 619 F. Supp. 1386, 1389-92; see also Hall v. Medical College 
of Ohio at Toledo, 749 F.2d at 302-07. 

** In some circumstances Congress can also effectively create a waiver by explicitly 
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itself or for any of its institutions. This waiver can be accomplished 
only through ‘‘the most express language or by such overwhelming 
implication from the text as will leave no room for any other reasonable 
construction.’’** State legislation provides perhaps the only method to 
meet this express or overwhelmingly explicit test.» Thus, a statute 
creating a state university and providing that the school may ‘‘sue and 
be sued, implead and be impleaded, in any court of law or equity in 
this [s]tate or elsewhere’’®’” clearly waives that school’s eleventh amend- 
ment immunity. Less specific language, such as that providing merely 
that the school can sue and be sued, may not create a waiver.™ 

If Edelman correctly sets out the state treasury as the key issue in 
eleventh amendment analysis, statutory assessment becomes unneces- 
sary. If, however, the eleventh amendment constitutionalizes state sov- 
ereign immunity, statutory analysis becomes necessary to determine 
properly whether a university is an ‘‘alter ego’’ of the state. The best 
approach is for the courts to emphasize impact on the treasury while 
also taking into account state statutory law and other analytical factors. 


C. Other Factors 


In Miller, the court concluded, after determining that state funds 
would pay the judgment, that the eleventh amendment barred suit 
against Rutgers.*’ The court then analyzed the remaining ‘‘Urbano 
factors.’’®° The court found that the state substantially controlled the 





granting the federal courts jurisdiction over the states in a specific area, usually through 
its enforcement power under § 5 of the fourteenth amendment. See Fitzpatrick v. Bitzer, 
427 U.S. 445, 451-56 (1976) (Congress clearly authorized waiver of the eleventh amend- 
ment as to states in passing Title VII of the Civil Rights Act of 1964); c.f. Edelman v. 
Jordan, 415 U.S. 651, 671-77 (congressional authorization to sue class of defendants 
including states is wholly absent from the Civil Rights Act of 1871, 42 U.S.C. § 1983 
(1982)). 

** Edelman v. Jordan, 415 U.S. at 673 (quoting Murray v. Wilson Distilling Co., 
213 U.S. 151 (1909). 

“ See, e.g., MacDonald v. Board of Regents of Univ. of Mich., 336 F.2d 557 (5th 
Cir. 1964)(merely filing an answer to plaintiff's claim will not constitute a waiver of 
eleventh amendment right); Skehan v. Board of Trustees of Bloomsburgh State College, 
590 F.2d 470 (3d Cir. 1978) (abrogation of state sovereign immunity by highest state 
court will not serve as a waiver of the state’s eleventh amendment immunity in federal 
court). 

* Soni v. Board of Trustees of Univ. of Tenn., 513 F.2d 347, 353 (6th Cir. 1975). 

“ See Ronwin v. Shapiro, 657 F.2d 1071 (9th Cir. 1981) (consent to be sued in 
state court does not necessarily imply consent to be sued in federal court); see also 
Miller, 619 F. Supp. at 1391-92. The court in Miller considered statutory provisions 
giving Rutgers the right to sue and be sued and limiting the state's liability for Rutgers’ 
debts as raising the question of whether Rutgers had waived its immunity. The court 
concluded that Rutgers had not waived eleventh amendment immunity even if these 
statutes did imply a waiver of state sovereign immunity because the language was not 
specific enough to meet the Edelman test. Id. 

“ 619 F. Supp. at 1390. 

“ Id. at 1390-92. 
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governance of the university as well as its budget and expenditures.*® 
Similarly, the fact that Rutgers did not pay local tax made it an indirect 
beneficiary of the state treasury."* On the other hand, Rutgers’ separate 
incorporation and its power to sue and be sued argued against eleventh 
amendment immunity. The court, however, found Rutgers’ separate 
incorporation to be non-controlling®™ and its ability to sue and be sued 
a waiver of state, and not federal, jurisdiction.” 

In Kovats, after viewing new financial data indicating sufficient 
non-state funds from which to pay a judgment, the court held the 
university subject to suit®® without reevaluating the other ‘‘Urbano 
factors.’’"** The Miller analysis, however, found the factors arguing for 
immunity of significance, while those arguing against immunity were 
said to be either inapplicable or non-controlling.’” Thus, in effect, the 
Kovats decision found the insignificant impact on the state treasury 
decisive, despite the existence of other ‘‘Urbano factors’’ arguing for 
eleventh amendment protection. 

Although the court in Miller and Kovats leaned toward the Urbano 
approach, it did not weigh each of the ‘‘Urbano factors’’ relevant to 
that analysis. Rather, the effect on the state treasury controlled the 
court’s outcome. While the Urbano court put a premium on the state 
treasury effect it did not raise the factor to this level of importance. 


CONCLUSION 


In Kovats v. Rutgers the federal district court for the district of 
New Jersey reversed its year-old decision in Miller v. Rutgers and 
denied Rutgers, the State University of New Jersey eleventh amendment 
immunity. The analysis in both cases centered on the ‘‘Urbano factors.’’ 
The different outcome resulted solely from new financial information 
establishing that Rutgers had more independent funding than previously 
believed. 

In reversing itself the court emphasized what has become the most 
important factor in eleventh amendment analysis: the potential effect 
on the state treasury. Edelman v. Jordan, decided by the United States 
Supreme Court, and subsequent judicial reliance on Edelman confirm 
the practical importance of this factor. The Edelman approach is weak- 
est in the state university context, however, where the state entity is 





“ Id. at 1391. The court noted that most of the University’s Board of Governors 
and all of the Board of Trustees were appointed by the Governor with the advice and 
consent of the New Jersey Senate. Similarly, the Legislature provided ultimate approval 
for the University’s budget. Id. at 1389. 

“= See id. at 1391. 

le 

“t Id. at 1391-92. 

“* Kovats v. Rutgers, 633 F. Supp. at 1476. 

Id. at 1472-73. 

“? Miller v. Rutgers, 619 F. Supp. at 1389-91. 
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often largely funded from non-state sources. In the state university 
context a more sophisticated analysis is required, one taking into 
account attributes of the university other than its source of funding. 
Urbano v. Board of Managers of New Jersey State Prisons provides such 
an approach. Federal courts should meaningfully consider all the factors 
discussed in this Comment. Greatest weight should be given to the 
effect upon the state treasury, an essential—but not dispositive—con- 
sideration with regard to eleventh amendment immunity. This is true 
especially for state institutions of higher learning, whose decision- 
making process should remain as free as possible of legislative intrusion 
in order to insure academic integrity. 
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CASE COMMENT: PACE v. HYMAS: 
TERMINATION OF TENURED 
UNIVERSITY FACULTY: FINANCIAL 
EXIGENCY AND THE BURDEN OF 
PROOF IN A SUBSTANTIVE DUE 
PROCESS CLAIM 


INTRODUCTION 


On June 30, 1981, the University of Idaho laid off Lois Pace, a 
tenured home economics professor. The four other members in her 
program retained their jobs. Pace had the most experience in the 
program: At age 54, she had taught for thirty-one years, including nine 
at the University, and could have retired in one year. Pace filed suit 
in the Idaho courts, alleging that the University of Idaho had denied 
her due process. The university asserted that it had terminated Pace 
because of financial exigency, as allowed by-the terms of Pace’s em- 
ployment contract.’ 

The district court bifurcated the trial. In the first trial, the court 
held that the university bore the burden of proving financial exigency 
and did not meet that burden.” In the pending trial, the court will 
decide whether the discharge deprived Pace of substantive due process, 
thus entitling her to a remedy under 42 U.S.C. § 1983.3 

The Idaho Supreme Court affirmed the lower court’s decision in 
the first trial. It discussed financial exigency, which party to the 
employment contract should prove that it exists, and how such proof 
will affect the substantive due process claim. 


I. DEFINING FINANCIAL EXIGENCY 


A. Fact-Specificity in Determinations of Financial Exigency 


The University of Idaho’s faculty handbook, which the court con- 
sidered part of Pace’s employment contract, defined financial exigency 
as ‘‘a demonstrably bona fide, imminent financial crisis which threatens 
the viability of an agency, institution, office or department as a whole 
or one or more of its programs, or other distinct units, and which 
cannot be adequately alleviated by means other than a reduction in 
the employment force.’”* 





' Pace v. Hymas, ____ Id. ___, 726 F.2d 693, 694 (1986). 
* Id. 

' 42 U.S.C. § 1983 (1976). 

* Pace, 726 P.2d at 695. 











418 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 13, No. 4 


In Pace, the plaintiff's program received an appropriation for fiscal 
year 1982 $773,100 greater than that given in 1981, although some 
$412,900 less than that requested.* Additionally, the Idaho Legislature 
appropriated $667,800 for a seven percent across-the-board salary in- 
crease in the program.* The program began fiscal year 1982 with a 
$383,500 carry-over surplus, of which $112,000 remained uncommit- 
ted.? The Idaho Board of Education was unaware of this surplus, 
however, when it declared financial exigency for fiscal year 1982." 

In ruling for Pace, the trial court found that the university did not 
consider means to alleviate the financial strain other than a reduction 
in personnel.® The Board ‘‘did not consider the dollar savings possible 
by freezing or reducing the increases in such budget areas as salary, 
travel, capital outlay, supplies, or equipment.’’!° The district court, 
applying the contractual definition of financial exigency to these facts, 
ruled that a bona fide financial exigency did not exist.'' The Idaho 
Supreme Court affirmed, finding substantial and competent evidence 
to sustain the district court’s holding." 

Courts have historically regarded ‘‘financial exigency’’ as a ‘‘factual 
matter’ that is ‘‘highly relative and must be applied within a given 
context.’’'4 For instance, in Milbouer v. Keppler*® the federal district 
court in Idaho found that Boise State University had demonstrated a 
genuine financial exigency, justifying the termination of a professor. 
Boise State had suffered budget reductions in fiscal years 1980-82, 
which it had alleviated through means other than faculty reductions." 
‘‘However, when the nine percent reduction was ordered in June of 
1982 for fiscal year 1983, the University was forced to take the drastic 





* Id. at 696. 
" Id. at 695, 696. 
“ Td. at 696. 


'* Td. at 701. 
'* Bolger & Wilmuth, Dismissal of Tenured Faculty Members for Reasons of Financial 
Exigency, 65 Mara. L. REv. 347, 353 (1982). 
'* American Ass'n of Univ. Professors v. Bloomfield College, 129 N.J. Super. 249, 
332 A.2d 846, 850 (Ch. Div. 1974), aff'd, 136 N.J. Super. 442, 346 A.2d 615 (App. Div. 
1975). In Bloomfield, the court defined financial exigency as 
somewhere between the understanding offered by the chairman of the college’s 
board of trustees as ‘an urgent financial situation about which something had to 
be done in order to stay in business,’ and that propounded by the Princeton pro- 
fessor of economics who advocated that financial exigency exits ‘when, taking 
into account all assets, sources of funding, income and all alternative courses of 
action, the continued viability of the institution becomes impossible without 
abrogating tenure.’ 
Id. 


's 644 F. Supp. 201 (D. Idaho 1986). 
“ Td. at 204. 





1987] FINANCIAL EXIGENCY 419 


step of dismissing faculty members, including plaintiff.’"17 Similar to 
the state court in Pace, the federal court in Milbouer analyzed Boise 
State’s financial records, but found a surplus of merely $27,000," 
compared to the $383,500 surplus in Pace. 

The Milbouer court distinguished Pace, noting that ‘‘the facts of 
the Pace decision have no bearing on the present case. Pace involved 
the termination of a University of Idaho faculty member ... [and] 
{mJore importantly, the Pace decision involved a totally different fiscal 
year (1982) than the fiscal] year (1983) in the present case.’’9 

The court found that after four fiscal years of severe budgetary 
reductions, Boise State had no choice but to terminate faculty. A 
comparison of the Pace and Milbouer decisions demonstrates that find- 
ings of financial exigency are fact-specific. 


B. Factors Considered in Determinations of Financial Exigency 


1. General Principles 


Although the courts have failed to formulate specific guidelines for 
determining financial exigency,” some general principles emerge. Op- 
erating deficits carried over from year to year and severe budget cuts 
will support a finding of financial exigency,?' as well as a decline in 
enrollment, or the non-materializing of a projected increase in enroll- 
ment.*? 

Exigency does not arise through a current cash flow problem,”* a 
temporary crisis or ‘‘a continuing stringency’’ that does not threaten 
the institution’s survival.?* However, courts have shown deference to a 





7 Id. 

' Id. ‘‘This amount was simply not enough to solve the severe and long-standing 
budgetary problems facing the University.’’ Id. 

* Id. 

“” Fishman, Due Process in Decisions Relating to Tenure in Higher Education, 11 
J.C. & U.L. 323, 333 (1984). 

*' See Bolger & Wilmuth, supra note 14, at 347, 360. 

** See Graney v. Board of Regents of the Univ. of Wis. Sys., 92 Wis. 2d 745, 286 
N.W.2d 138, 145 (Wis. Ct. App. 1979): 

The legislature reduced the University budget for the following biennium 

and introduced a funding formula which tied budget levels to the number of 

actual student credit hours. A decline in enrollment . .. resulted in a loss of 

instructional funds. The Board of Regents determined that . . . it was necessary 

to lay off or terminate tenured faculty. 
Id. See also Bignall v. North Idaho College, 538 F.2d 243, 249 (9th Cir. 1976) (‘‘[N]ot 
only had projected increases in enrollment not materialized, but enrollment had fallen 
so that the College, which had hired new faculty in 1973, was overstaffed .... In the 
absence of any evidence that a cut was not required, the college demonstrated its financial 
plight.’’ Id.). 

** See Richards, Financial Emergency and the Faculty Furiough: A Breach of 
Contract, 10 J.C. & U.L. 225, 229 (1983-84). 

“+ Fishman, supra note 20, at 323, 333. 
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university board allocation of funds to alleviate pressing financial 
needs.** 


2. Alternatives to Faculty Terminations 


Some courts, like the Idaho Supreme Court in Pace, have limited 
such deference to a university board and inquired into whether the 
university exhausted other alternatives for relieving financial pressures 
before it terminated faculty.2* When so inquiring, courts have only 
examined the university’s operating funds,?” and have not considered 
whether the potential sale of assets could have eliminated the exi- 
gency.” 

Scheuer v. Creighton University*® supports the Pace requirement 
that a university explore alternative means of relieving financial strain. 
In Scheuer, the School of Pharmacy declared financial exigency and 
subsequently terminated plaintiff’s tenured faculty position.*° The School 
of Pharmacy took alternative steps to cut costs before considering faculty 
terminations. In contrast with Pace, ‘‘cuts were made first in the area of 
non-salary costs, such as equipment, traveling and office supplies. A freeze 
was placed on faculty salaries.’’*1 When these steps proved insufficient, 
the school terminated faculty.*? Since the university had exhausted alter- 
natives to faculty terminations, the court found that Creighton had shown 
a bona fide financial exigency.** 

Similarly, in Klein v. Board of Higher Education of the City of New 
York,** the City University of New York satisfied the court that, having 
exhausted all alternative means, it dismissed faculty due to a bona fide 
financial exigency.** Upon learning of imminent budget cuts, the Board 
had ‘‘directed CUNY to implement cost-saving arrangements for con- 
solidation of various non-instructional resources,’’ including reductions 





** See Richards, supra note 23, at 225, 227 (‘‘Courts have given great deference to 
the discretionary judgment of a University’s Board in determining whether a financial 
exigency exists.’’). See also, Bolger & Wilmuth, supra note 13, at 347, 360 (‘‘[Cjourts 
will not adopt standards as stringent as those suggested . . . [by] the American Association 
of University Professors. Instead, courts have allowed university officials fairly broad 
discretion in determining when financial exigency exists.’’); Fishman, supra note 20, at 
323, 333 (‘‘[T]he courts have generally been deferential to declarations of exigency by 
governing boards, even if they arise from short-run problems.”’). 

* Pace v. Hymas, 726 P.2d 693, 695-96 (1986). 

*”7 Krotkoff v. Goucher College, 585 F.2d 675, 681 (4th Cir. 1978). 

** American Ass'n of Univ. Professors v. Bloomfield College, 136 N.J. Super. 442, 
346 A.2d 615, 617 (App. Div. 1975). 

“" 199 Neb. 618, 260 N.W.2d 595 (1977). 

” 260 N.W. 2d at 595. A loss of federal ‘‘capitation funds’’ for the fiscal year 1976- 
1977 had resulted in a deficit three-fold above that of 1975-1976. Id. 

" Id. at 596. 

" Id. 

"Id. at 600. 

" 434 F. Supp. 1113 (S.D.N.Y. 1977). 

" Id. at 1118. 
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in administrative and service areas, before considering faculty dismiss- 
als.** 

Pace, Scheuer, and Klein represent a judicial requirement that ‘‘all 
feasible alternatives to termination of tenured appointments [be] pur- 
sued.’’3”7 This line of cases indicates that courts will evaluate the rea- 
sonableness of university expenditures when seeking to protect the 
interests of tenure. 

In a contrasting case, American Association of University Professors 
v. Bloomfield College,** an appellate court refused to require the school 
to consider alternative uses of a capital asset instead of faculty termi- 
nations.** It disagreed with the lower court’s finding that no bona fide 
financial exigency supported the termination of thirteen faculty mem- 
bers.*° The appellate court found inappropriate the lower court’s dis- 
cussion of the potential sale of the college’s golf course, stating that 
“‘the emphasis upon the alternative use of this capital asset by the trial 
judge in reaching his conclusion that a financial exigency did not exist 
was unwarranted and should not have been the basis of the decision.’’*' 


3. Good Faith 


Other courts do not demand that a university consider alternatives 
to faculty terminations, but rather find for the university if the admin- 


istration exercises reasonable good faith in declaring financial exigency 
as the basis for a dismissal of faculty. 

For instance, in Krotkoff v. Goucher College,*? the court submitted 
to the jury the question of whether the ‘‘trustees reasonably believe[d] 
that a financial exigency existed at Goucher.’’** Although the court 
recognized that Goucher College had sought alternative means of alle- 
viating costs,** it found an exigency because ‘‘the financial situation 
convinced [the trustees and other college officials] that action was 





“ Td. at 1118. The 1976-1977 budget represented a thirteen percent decrease in state 
funding from that of 1975-1976. 

” Bolger & Wilmuth, supra note 13, at 347, 353. 

“ 136 N.J. Super. 442, 346 A.2d 615 (App. Div. 1975). 

” See American Ass'n of Univ. Professors v. Bloomfield College, 129 N.J. Super. 
249, 332 A.2d 846, 852 (Ch. Div. 1974), aff'd 136 N.J. Super. 442, 346 A.2d 615 (App. 
Div. 1975). The lower court found that the college was ‘‘required . . . to make substantial 
cash advances during the year to sustain the operation [of the golf course], and these, 
of course, are additional burdens upon its already strained cash position.’’ Apparently, 
Bloomfield’s failure to ‘‘exploit the [golf course’s] long-term possibilities,’’ influenced 
the court’s finding of no financial exigency. Id. 

“ Bloomfield, 346 A.2d at 616. 

*' Id. at 617. The court, however, affirmed because the financial exigency was not 
the bona fide reason for the dismissal. 

* 585 F.2d 675 (4th Cir. 1978). 

+! Id. at 676-77. 

** Id. at 677 (The Board . . . froze salaries, cut administrative and clerical staffs, 
and deferred maintenance.). Id. 
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needed,’’ and noted that the officials ‘‘did not act in bad faith.’’* 

In Bloomfield,** the appellate court decided that no bona fide 
financial exigency supported the college’s termination of faculty.*”7 The 
lower court had found that Bloomfield had acted in bad faith, as it 
relied on ‘‘data of demonstrated unreliability’’ when it terminated 
plaintiffs, and as it immediately hired twelve new faculty members.** 

The Idaho higher education system has suffered budgetary reduc- 
tions in the last half decade, giving rise to Pace and Milbouer.*’ It 
remains to be seen whether plaintiffs will use the Scheuer/Klein rea- 
soning to ‘‘caution ‘against judicial abdication of a responsibility,’ ”’ 
and use Pace to urge ‘‘courts . . . [to] scrutinize more carefully . . . the 
educational institution’s claim of financial emergency.’’” However, to 
enable tenure to continue as a legitimate protection of university faculty 
employment, courts may carefully evaluate university financial deci- 
sions, so that ‘‘financial emergency [will] not be permitted to expand 
beyond that which is necessary because of the economic crisis.’’*' 


II. BURDEN OF PROOF 


A court’s determination of financial exigency may turn upon which 
party bears the burden of proof. Courts generally allocate the burden 
of proof in cases of faculty termination through contract or constitu- 


tional analysis.** Under contractual analysis, courts view the faculty 
handbook as part of the contract and allocate the burden of proof on 
contractual principles. Under the constitutional approach, courts require 
termination procedures to meet fourteenth amendment requirements 
and place the burden of proof on the challenging party.* 

Although the university argued that the court should use a con- 
stitutional analysis,** the Pace court followed a contractual approach™ 





Id. at 681, 677. 

” 136 N.J. Super. 442, 346 A.2d 615 (App. Div. 1975). 

7 Id. at 617. 

* Bloomfield College, 332 A.2d at 850. 

“ Pace, 726 P.2d 693, 695 (1986); Milbouer, 644 F. Supp. 201, 204 (D. Idaho 1986). 
Burke, Financial Emergency as a Grounds for Dismissal of Tenured Faculty in 
the Washington Community College System, 19 Gonz. L. REv. 105, 116 (Fall 1983-84). 

| Id. at 105, 133. 

“* See generally Wilson, Financial Exigency: Examination of Recent Cases Involving 
Layoff of Tenured Faculty, 4 J.C. & U.L. 187 (1977). 

** If the college must prove a bona fide financial emergency and can establish these 
facts, the burden shifts to the challenging party to show that the termination decision 
was unreasonable. Bolger & Wilmuth, supra note 14, at 347, 364. 

“ The University argued that Pace bears the burden of proving that her termination 
violated procedural or substantive due process rights. Accordingly, the University asserted 
that Pace must demonstrate that the declaration of financial exigency was ‘‘arbitrary, 
capricious, clearly erroneous, or an abuse of discretion.’’ Brief for Appellant at 40, Pace 
v. Hymas, 726 P.2d 693 (Idaho 1986) (No. 15972). 


uw 
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and looked to the university’s faculty-staff handbook,5* which specifi- 
cally accords the university the burden of proof in termination cases.5” 
The court held that proof of a ‘‘demonstrably bona fide imminent 
financial crisis’’ rested on the university.5* Additionally, the court 
allocated the burden of proof to the university for three reasons: (1) 
the university’s exclusive knowledge and possession of the evidence; 
(2) the affirmative nature of the financial exigency defense; and (3) 
traditional legal allocation in similar cases.** 


A. University’s Knowledge of the Evidence 


The Pace court emphasized that the University of Idaho’s burden 
of proof evolved from its inherent knowledge of the evidence, explain- 
ing that where ‘‘evidence necessary to establish a fact lies peculiarly 
within the knowledge and competence of one of the parties, principles 
of fairness require that party to bear the burden of going forward with 
evidence on the issue.’’” In another financial exigency case, Browzin 
v. Catholic University of America,’ the District of Columbia Circuit 
emphasized the factor of knowledge in its burden of proof discussion. 





** The court acknowledged that Pace has a constitutionally protected interest in her 
contract, but this fact did not change its analysis that the University bears the burden of 
proof. The court added, however, that the Pace to prevail in the second trial, she must 
show that her dismissal violated due process. Pace, 726 P.2d at 698. 

“ Id. at 695. The Court explicitly incorporated the University’s faculty-staff hand- 
book into part of Pace’s contract. The court based its ruling on the University’s faculty- 
staff handbook which stated: ‘‘After tenure has been awarded, the faculty member's 
service can be terminated only for adequate cause, the burden of proof resting with the 
University of Idaho ... or under conditions of financial exigency as declared by the 
Board ... or in situations where extreme shifts of enrollment have eliminated the 
justification for the existence of the position.’’ Id. (emphasis in original). 

*” The University acknowledged that it carries the burden of proof to terminate a 
tenured faculty member for cause because institutional regulations specifically assign it 
that burden of proof. However, the University contended that it does not carry the burden 
of proof when it terminates a faculty member because of financial exigency. Brief for 
Appellant at 44, Pace v. Hymas, 726 P.2d 693 (Idaho 1986) ( No. 15972). 

“™ Pace, 726 P.2d at 697. 

™ Id. 

“ Id. Because the reasons for the University to declare a financial exigency were 
specifically within its knowledge, the court stated that ‘‘this rule required the defendants 
to bear the burden of proving a financial exigency.’’ The court explained that: 

if the word ‘demonstrably’ has any meaning at all, it must mean that the 

party declaring the exigency must be able to demonstrate the existence of a 

‘bona fide imminent financial crisis . .. which cannot be adequately alleviated 

by means other than a reduction in the employment force.’ The alternative 

would require Pace to demonstrate the non-existence of such a financial crisis, 

an interpretation clearly at odds with basic grammar and common sense. 

Id. (emphasis in original). 
"! 527 F.2d 848 (D.C. Cir. 1975). 
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The court stated that ‘‘[o]rdinarily a litigant does not have the burden 
of establishing facts peculiarly within the knowledge of the opposing 
party. The University here was plainly in a far better position to know 
what efforts were or were not undertaken to find for Browzin another 
post within the University.’’** The Pace court found this analysis to be 
‘‘consistent with ours.’ 


B. Affirmative Nature of the Financial Exigency Defense 


The Pace court ruled that the university could establish an affirm- 
ative defense to Pace’s claim by showing a financial exigency."* The 
court applied the general rule that ‘‘where the defense to an action is . 
of an affirmative nature, the defendant becomes the proponent, and has 
the burden to bear.’’** In American Association of University Professors 
v. Bloomfield College,“ the appellate court stated, ‘‘Where a party seeks 
to avoid a contractual obligation by reason of the happening of an event 
or condition stipulated in a contract, the burden of establishing the oc- 
currence of the conditions [sic] rests upon the party asserting it.’’*” The 
Pace court, citing this holding with approval, noted that the ‘‘facts 
[were] quite similar to those found in our case.’’™* 


C. Burden of Proof in Other Faculty Termination Cases 


The Pace court cited other cases allocating the burden of proof to 
the educational institution."® It found one such case, Bignall v. North 





* Id. at 849. The D.C. Circuit Court of Appeals sustained the clistrict court because 
Browzin’s attorney failed to object at trial to the allocation of the burden of proof. 
Although the court of appeals did not directly settle the burden of proof issue, it did 
indicate its view of the matter. 

“+ Pace, 726 P.2d at 699. 

“+ Id. Corbin suggests that a party who relies on the existence of a factor to discharge 
a contractual obligation should bear the burden of proof on that issue. 5A A. Corsin, 
CorRBIN ON CONTRACTS § 1228, at 508 (1964). 

“s Pace, 726 P.2d at 698 (quoting Piland v. Crazy, 194 Okla. 666, 154 P.2d 583, 
585 (1944)). 

“ 136 N.J. Super. 442, 346 A.2d 615 (App. Div. 1975). The New Jersey Appellate 
Division sustained the trial court's assignment of the burden of proving financial exigency 
to Bloomfield College. 

“7 Id. at 616 (citing Fitzmaurice v. Van Vlaanderen Mach. Co. 110 N.J. Super. 159, 
165, 264 A.2d 740, 744 (App. Div. 1970), aff'd 57 N.J. 447, 273 A.2d 561 (1971)). The 
court invoked the legal rule conceming the burden of proving a condition subsequent: 
The party asserting the existence of such a condition has the burden of proving it. See 
17A C.J.S. Contracts §§ 579, 590 at 1114, 1147 (1964). With certain exceptions, the contract 
places a general duty on a party and the burden of proof is on that party to prove that 
[s]he comes within the exception. 3A. A. CorBIN, CorRBIN ON CONTRACTS § 751, at 475 
(1960). 

“ Pace, 726 P.2d at 699. 

“ Krotkoff v. Goucher College, 585 F.2d 675 (4th Cir. 1978), Bignall v. North Idaho 
State College, 538 F.2d 243 (9th Cir. 1976), Browzin v. Catholic Univ. of Am., 527 F.2d 
848 (D.C. Cir. 1975), American Ass'n. of Univ. Professors v. Bloomfield College, 136 
N.J. Super. 442, 346 A.2d 615 (App. Div. 1975). 
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Idaho State College,” ‘‘quite similar to ours.’’” Plaintiff, a tenured 
faculty member laid off after the college declared a financial exigency, 
sued under 42 U.S.C. § 1983. The Ninth Circuit allocated to defendants 
the burden of proving financial exigency and affirmed the district 
court’s decision that the college had satisfied this burden.?2 

In another such case, Krotkoff v. Goucher College,”* the federal 
district court placed the burden of proof on the college, rather than the 
faculty member, for the following issues: 


_(1) Was Goucher entitled to read into its contract of tenure 

with Krotkoff the condition of financial exigency; 

(2) Did the trustees reasonably believe that a financial exi- 
gency existed at Goucher; 

(3) Did Goucher reasonably use uniform standards in selecting 
Krotkoff for termination; and 

(4) Did the college fail to make reasonable efforts to find 
Krotkoff alternate employment at Goucher?” 


The Fourth Circuit affirmed the district court’s decision. The Pace 
court noted that the parties in Krotkoff did not challenge the lower 
court’s allocation of the burden of proof to the college.”® 

The Pace court disregarded the three cases upon which the uni- 
versity relied to support its position that Pace bore the burden of 
proving financial exigency.”* The federal district court in one of these, 
Levitt v. Board of Trustees of Nebraska State Colleges,’”’ did not address 
whether a financial exigency existed, only whether the college afforded 
plaintiffs procedural due process.”* Further, the Pace court found Levitt 





~ 538 F.2d 243 (9th Cir. 1976). 

"' Pace, 726 P.2d at 699. 

7* 538 F.2d at 249. 

7* 585 F.2d 675 (4th Cir. 1978). Pursuant to a financial exigency, Goucher College 
dismissed Krotkoff, a tenured professor, Krotkoff subsequently sued the college for breach 
of her employment contract. 

74 Id. at 677. Although the jury found for the plaintiff, the district court entered a 
judgment notwithstanding the verdict, holding that the defendants had satisfied their 
burden. Id. 

** Pace, 726 P.2d at 699. 

** Brenna v. Southern Colo. State College, 589 F.2d 475 (10th Cir. 1978), Johnson 
v. Board of Regents of Univ. of Wis. Sys., 377 F. Supp. 227 (W.D. Wis. 1974), Levitt v. 
Board of Trustees of Neb. State Colleges, 376 F. Supp. 945 (D. Neb. 1974). 

77 The issue in Levitt was whether the process by which the Board selected the 
plaintiffs for termination was arbitrary and capricious, not whether a state of financial 
exigency existed. The plaintiffs, discharged faculty members, brought an action for 
declaratory judgment and injunctive relief under 42 U.S.C. §§ 1983, 1985, following 
their terminations under conditions of financial exigency. 

* In an attempt to allocate the burden of proof, the court in the Levitt case adopted 
the standard of review normally applied to the decisions of administrative agencies. 
According to the test, an administrative agency’s decision is entitled to a presumption 








426 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 13, No. 4 


‘consistent with our analysis’? because ‘‘Levitt placed the t ~den of 
proving the alleged due process violation upon the plaintiffs.’ 

In Pace, as in Bloomfield and Bignall, the court allocated the 
burden of proof according to contract principles by viewing the faculty 
handbook as part of a contract. In the first half of the bifurcated trial, 
the court affirmed the university’s burden to prove its financial exi- 
gency as a basis for Pace’s termination. In the second half of the 
bifurcated trial, Pace must bear the ‘‘burden of proving a substantive 
due process violation.’’®° 


III. SUBSTANTIVE DUE PROCESS ANALYSIS 


While the Pace court held that the university must shoulder the 
burden of proving financial exigency, the court also directed that Pace 
demonstrate that the university’s decision to terminate her employment 
violated substantive due process.*1 In dictum, the court recognized that 
the university’s failure to demonstrate financial exigency breached 
Pace’s employment contract and could independently satisfy Pace’s 
burden in an action under Section 1983."* 

A substantive due process claim essentially requires that the ten- 
ured professor demonstrate that the decision to terminate employment 
was arbitrary, capricious or without a rational basis.** Importantly, the 


Pace court briefly addressed the extent to which the finding of no 
financial exigency might affect Pace’s proof of the substantive due 
process violation in the second half of the bifurcated trial. The court 
stated that the university’s failure to demonstrate financial exigency 
does not dispose of the due process issue and therefore will not 
necessarily satisfy plaintiff's burden: 





of correctness and will not be upset unless there is an affirmative showing that such 
decision was arbitrary, capricious or unreasonable, and the agency’s factual determina- 
tions must be accepted if supported by substantial, credible evidence. Under this standard 
the faculty member would be required to show that the college had acted in bad faith 
or that no condition of exigency existed. Peterson, Dismissal of Tenured Faculty for Reasons 
of Financial Exigency, 51 INb. L.J. 417, 429 (1976). 

™ Pace, 726 P.2d at 700. Because the other two cases, Brenna v. Southern Colo. 
State Coll., 589 F.2d 475 (9th Cir. 1978) and Johnson v. Board of Regents of Univ. of 
Wis., 377 F. Supp. 227 (W.D. Wis. 1974) are similar to Levitt, and the existence of 
financial exigency was not at issue, the Pace court found them ‘‘equally inapplicable.”’ 

“ Pace, 726 P.2d at 698, 700. 

“' Td. at 698. 

a Id. 

"* Id. See Brenna v. Southern Colorado State College, 489 F.2d 475, 477 (10th Cir. 
1978). In Brenna, a tenured college professor brought suit under 42 U.S.C. § 1983 
claiming the college’s decision to terminate his position violated substantive due process 
guaranteed by the fourteenth amendment. The plaintiff, while recognizing the existence 
of a bona fide financial exigency, insisted that the decision terminating him instead of 
a non-tenured professor was arbitrary and capricious. The court held that the Constitution 
does not guarantee his continued employment over non-tenured faculty and that the 
college’s decision was sufficiently reasonable to satisfy substantive due process. 
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While the absence of a bona fide financial exigency certainly 
strengthens Pace’s argument that the decision to discharge her— 
a breach of her contract—was arbitrary, capricious or without a 
rational basis, it is clear that this fact alone does not necessarily 
change Pace’s burden of proof nor necessarily satisfy it, although 
it might, depending upon the facts of the case.** 


While the court’s statement supports the notion that a substantive 
due process claim typically demands a greater showing than mere 
breach of contract,** the statement further acknowledges that the mere 
absence of a bona fide financial exigency, a breach of contract, could 
establish a due process violation.*® 

The Pace opinion posits a second method of independently satis- 
fying a Section 1983 claim. Prior to Pace, courts looked beyond findings 
of legitimate financial exigency to examine whether the selection of a 
particular individual for termination deprived a faculty member of a 
job without due process.*’ The Pace court apparently recognized that 
the extent to which a university fails to demonstrate financial exigency 
may itself evidence lack of a rational basis sufficient to prove arbitrary 
deprivation. Therefore, Pace indicates that the distinct inquiry into 
financial exigency and the selection of a particular individual for 


termination could each independently support a finding that a decision 
to terminate employment violates substantive due process. 


CONCLUSION 


Courts generally determine financial exigency on the facts of each 
case. Before terminating tenured faculty, a university must exhaust 
feasible alternative cost-saving devices. While courts give varying de- 
ference to administrative financial judgments, reasonable efforts to 
alleviate financial strain favorably influence judicial evaluation of such 
judgments. The Pace court found that the University of Idaho’s failure 
to pursue alternative methods, coupled with a significant surplus of 
funds, demonstrated that the University did not suffer from a bona fide 
financial exigency before it terminated plaintiff. 

By allocating the burden of proof to the university, the Pace court 
considered the university’s access to and understanding of its budgetary 
statements. University officials usually document such financial infor- 





"* Pace, 726 P.2d at 698. 

“s Jiminez v. Almodovar, 650 F.2d 363, 370 (1st Cir. 1981); Brenna, 589 F.2d at 
477. 

“ The court did not indicate what showing beyond lack of financial exigency it 
would additionalty demand from Pace in proving her Section 1983 claim. Pace, 726 P.2d 
at 698. The court must have recognized the potential of essentially federalizing contract 
claims in this area by permitting the possibility that lack of financial exigency could 
independently establish a due process claim. 

"? See, e.g., Jiminez, 650 F.2d at 363; Brenna, 589 F.2d at 475 (10th Cir. 1978). 
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mation and can easily adapt it for litigation. Conversely, a faculty 
member would have difficulty disproving an exigency without exhaus- 
tive and expensive pre-trial discovery. 

Finally, Pace indicates that a university’s failure to prove financial 
exigency can independently satisfy a claim under 42 U.S.C. § 1983 for 
deprivation of tenured employment without due process. Futhermore, 
the lack of financial exigency and the selection of a specific individual 


for termination constitute distinct methods of establishing a Section 
1983 claim. 
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KENT M. WEEKsS* 


THE DISMISSAL OF STUDENTS WITH MENTAL DisorDERS: LEGAL ISSUES, 
POLICY CONSIDERATIONS AND ALTERNATIVE RESPONSES, by Gary Pavela,** 


Asheville, N.C.: College Administration Publications, 1985 Pp. ix, 97, 
$9.95. 


This concise and well-written monograph by Gary Pavela, Director 
of Judicial Programs at the University of Maryland-College Park, out- 
lines preventive planning approaches for students with mental disorders 
and contains a sample psychiatric withdrawal policy. Pavela argues 
strongly that mandatory psychological or psychiatric withdrawals should 
be used infrequently. Instead, colleges should invoke disciplinary 
procedures for students who manifest behavioral problems even if such 
behavior is perceived to be triggered by a mental disorder. Pavela 
questions the legal efficacy and ethical character of some colleges use 
of psychological withdrawal policies as a means of avoiding more 
formalized disciplinary procedures. 

The withdrawal or dismissal of a student with a psychological or 
psychiatric disorder raises two major legal issues. First, Section 504' 
of the Rehabilitation Act of 1973 prohibits discrimination against hand- 
icapped persons, including persons with mental disorders. This law 
applies to both private and public institutions. Compliance with Section 
504 is triggered by the receipt of federal funds. However, the recent 
Supreme Court decision Grove City College v. Bell? raises questions 
about the applicability of Section 504 to specific programs and activities 
of colleges and universities. The author does not deal with this issue, 
which was not fully resolved until after publication of his manuscript. 
A college may, in any event, have an option to fend off a Section 504 
challenge based on Grove City because the complaint does not relate 
to a program or activity which receives federal funds. 

Section 504 does, however, protect a student from discrimination 
solely based on a mental disorder.* To avoid conflicts with Section 504 





* Attorney associated with Weeks, Turner, Anderson & Russell, Nashville, Tennessee, 
Counsel for the Board of Higher Education and Ministry of the United Methodist Church, 
Professor of Education, Vanderbilt University, Author and Editor of Lex Collegii; B.A., College 
of Wooster, 1959, M.A., University of New Zealand, 1961, L.L.B., Duke University, 1964, 
Ph.D., Case Western Reserve, 1969. 

** A substantial portion of the material in this book was previously printed in 9 
J.C. & U.L. 101 (1982-83). 

' 29 U.S.C. § 794 (1982). 

* Grove City College v. Bell, 465 U.S. 555 (1984). 

' 29 U.S.C. § 706(7)(B) (1982). 
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Pavela supports the approach utilized by most institutions. Generally, 
a student should not be withdrawn or dismissed from a university 
because of a mental disorder, but, rather, because of prohibited behavior 
that may pose risk to the student, to the campus, and to others. 

Second, constitutional mandates suggest that a student is entitled 
to some due process should a public institution seek removal from 
campus based on some mental condition. The precise nature of this 
process is not totally clear but probably involves the essential ingre- 
dients of a hearing tailored to the individual student. These constitu- 
tional mandates do not apply to independent or private institutions. 
The independent college will likely be held to standards of essential 
fairness in removal proceedings and to its own policies based on contract 
law. 

Pavela’s monograph articulates two essential points concerning 
student discipline proceedings as they apply to students with mental 
disorders. First, some colleges and college counsel have established 
over-legalistic procedures that encumber appropriate disciplinary pro- 
ceedings. If so, administrators and counsel should reexamine those 
procedures, clean out unnecessary underbrush, and streamline the proc- 
ess so that it is in fact ‘‘due’’ for the particular disciplinary issue. 
Pavela also outlines the key ingredients of disciplinary procedures 
enunciated in current court cases involving public institutions. 

Second, Pavela asserts that colleges should not be timid in estab- 
lishing behavioral expectations and rules and regulations on their cam- 
puses. Rules which reflect certain value orientations and community 
norms help establish the perameters in which the college operates. Such 
rules set limits for students and foster the basic values of a secular or 
sectarian institution. Pavela rejects the neutrality of colleges which 
resulted in refusal to assert normative positions during the 1950s and 
1960s. He asserts that colleges should establish such norms which can 
then provide a basis for a healthy discussion on the relative utility of 
rules. 

Accordingly, if a judicial disciplinary process is appropriately 
drafted, reflects reasonable procedural guarantees, and establishes be- 
havioral expectations, it should be used in most cases involving stu- 
dents with mental disorders. However, there are some occasions in 
which mandatory withdrawal policies are appropriate for dealing with 
students with mental disorders. 

First, mandatory withdrawal policies may be appropriate in circum- 
stances in which a student either lacks the capacity to respond to 
charges or did not know the nature or wrongfulness of the conduct at 
the time of the offense. This standard is obviously very limited and 
requires an assessment by an independent evaluator. Pavela believes 
that in most instances students who violate campus rules should be 
disciplined. Pavela notes that even the psychiatric community believes 
persons should be held accountable for their actions. Second, mandatory 
psychiatric withdrawal may be appropriate because the student needs 
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a home environment and not the environment provided by the college 
community. Third, under limited conditions, students with eating dis- 
orders—anorexia nervosa and bulimia—should be withdrawn in order 
to respond to the student’s medical needs and to protect the student. 
Obviously, the best way to achieve optimum results under these three 
conditions is a voluntary withdrawal that is sanctioned, when possible, 
by the student’s parents. 

Finally, the author provides a number of case studies that could 
be used by student affairs offices and other college administrators in 
discussing the issues related to students with mental disorders. The 
case studies are well done and are useful for group discussion. 

In summary, the book contains a good discussion of the basic issues 
concerning the dismissal of students with mental disorders. It identifies 
a sample policy which could be adapted by an institution, provides 
useful case studies and an extended bibliography. Pavela’s monograph, 
with its discussion of both the legal and ethical issues involved in 
psychiatric dismissals, will be valuable to college administrators and 
student counselors alike. 
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